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This Issue in Brief 


Restitution As Innovation or Unfilled 
Promise?—Author Burt Galaway discusses what 
we have learned about restitution since the estab- 
lishment of the Minnesota Restitution Center in 1972 
and in light of the early theory and work of Stephen 
Schafer. Noting that restitution meets both retri- 
butive and utilitarian goals for punishment, the au- 
thor finds considerable public and victim support for 
restitution, including using restitution in place of 
more restrictive penalties. He cautions, however, that 
we must clarify the difference between restitution 
and community service seritencing and discusses 
challenges which exist for future restitution pro- 


Parole and the Public: A Look at Attitudes 
in California.—Describing recent events in Cali- 
fornia, Author Walter L. Barkdull stresses the need 
for parole authorities to develop community support 
for the concept of parole. Public attitudes hostile to 
parole have been crystalized by the release of several 
notorious offenders at the end of determinate sen- 
tences. Community groups have discovered the power 
of organized action to thwart the state’s ability to 
locate facilities and place parolees. Resulting court 
decisions have provided both the public and parole 
authorities with new rights, while legislation has 
imposed severe operating limitations. 


Long-Term Inmates: Special Needs and 
Management Considerations.—Society’s re- 
sponse to crime has contributed to a number of trends 
which have resulted in longer terms of incarceration 
for convicted felons. Determinant sentencing, mod- 
ifications in parole eligibility criteria, enhanced sen- 
tences for repeat offenders, and longer terms for 
violent offenders have resulted in an increase in time 
served and a subsequent increase in the proportion 
of long-term inmates in state facilities. The incar- 


ceration of greater numbers of long-term inmates 
brings a number of programmatic and management 
concerns to correctional administrators which must 
be addressed. Using data on Kentucky inmates in- 
carcerated as “persistent felony offenders,” authors 
Deborah G. Wilson and Gennaro F. Vito identify the 
programmatic and management needs of long-term 
inmates and delineate some possible strategies to 
address this “special needs” group. 

The Use of Counsel Substitutes: Prison Dis- 
cipline in Texas.—Although prison discipline has 
changed significantly through internally and exter- 
nally initiated reforms, it remains a critical aspect 
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of management and control. In this article, authors 
Marilyn D. McShane and H. Michael Gentry explain 
how one system, the Texas Department of Correc- 
tions, has met current standards by adopting a so- 
phisticated set of due process requirements to govern 
the disciplinary system. One of the most critical as- 
pects of this process is the role of the counsel] sub- 
stitute. Through investigation and mediation the 
counsel substitute not only performs as an inmate 
advocate, but as part of a more efficient and effective 
disciplinary team. 

Fulfilling Juvenile Restitution Require- 
ments in Community Correctional Programs.— 
Juvenile courts increasingly require juvenile of- 
fenders to repay victims and/or perform community 
work service. But these courts often defer payment 
requirements during placements with community 
agencies and may ignore ordering community work 
service with a placement-prompting offense. There 
are, however, a number of placement programs, some 
described here, that accept the accountability prin- 
ciple and have designed opportunities for juveniles 
to earn monies to pay restitution or perform ‘com- 
munity work service while in placement. Author H. 
Ted Rubin recommends an expansion of this ap- 
proach and presents policy issues that require res- 
olution by juvenile courts and placement agencies in 
order te better effectuate “restitution carryover.” 


Some Recent Trends in Civil Litigation by 
Federal and State Prison Inmates.—The litiga- 
tion explosion among inmates of U.S. prisons and 
jails during the 1980’s has escalated the number of 
petitions filed in state and Federal courts to more 
than 22,000 annually. Suits may be filed through 
tort claims against prison officials (Section 2674 fil- 
ings), habeus corpus relief (Section 2241 filings), and 
civil rights violations (Section 1983 filings). Author 
Dean J. Champion examines state and Federal in- 
mate civil litigation trends for the period 1975-87. 
His study of the records of six states and four district 
courts revealed that civil rights filings increased nu- 
merically and proportionately, while tort filings and 
habeus corpus petitions decreased for the same pe- 
riod. Reasons for these shifts are discussed. 


Stress Perception Among Select Federal 
Probation and Pretrial Services Officers and 
Their Supervisors.—In a study which directs some 
of the current interest in occupational stress to a 
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select group of Federal probation and pretrial ser- 
vices officers and their supervisors, author Robert L. 
Thomas examines a wide range of career stressors, 
how they are perceived by officers, and how super- 
visors view officer perception of those stressors. Study 
results found remarkably low indicators of job stress 
within the sample, attendant to high levels of job- 
career satisfaction, low levels of burnout and deper- 
sonalizing attitudes toward clients, and moderately 
high levels of personal accomplishment. Managers 
consistently overestimated stressor impact on offi- 
cers, and officers tended to be more concerned about 
those work conditions over which they had control. 
Findings supported other research which plays down 
excessive workload and intensive client contact as 
prominent factors in work stress; how the officer be- 
lieves the job is being done was a more critical stress 
indicator. 

Identifying the Alcoholic: A Practical Guide 
for the Probation Officer.—Alcoholism remains 
an elusive and dangerous condition exhibited by many 
individuals on probation and parole caseloads. Au- 
thor Edward M. Read provides probation officers with 
a practical guide toward a better understanding of 
alcoholism and how they may confidently assume 
more responsibility for making reliable diagnostic 
assessments. The article is structured to help the 
practitioner locate and identify alcoholism. The au- 
thor concentrates on the need to become familiar 
with alcoholism’s central diagnostic hallmark: pro- 
gressive loss of control. He concludes with a discus- 
sion of several widely used assessment tools. 


A Critique of Juvenile Sentence Reform.— 
Authors Patricia M. Harris and Lisa Graff examine 
the need for juvenile sentence reform and find that 
the foundations of reform are unfirm. According to 
the authors, charges that the traditional system ne- 
glected accountability, that juvenile crime has spi- 
raled out of control, and that juvenile dispositions 
are without rehabilitative potential do not withstand 
close scrutiny. Reforms do not provide for greater 
predictability and uniformity in disposition decision- 
making, and expectations about the impact of reform 
on juvenile crime are unrealistic. The authors call 
for a re-evaluation of the capabilities of the tradi- 
tional system and more effort toward developing 
techniques for risk control which do not require leg- 
islative reform 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, byt their publication 
is not to be taken as an endorsement by the editors or the Federal Probation System of the views set forth. The editors may or may 
not agree with the articles appearing in the magazine, but believe them in any case to be deserving of consideration. 
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Restitution As Innovation or Unfilled Promise?* 


By BurT GALAWAY, PH.D. 
Professor, School of Social Work, University of Minnesota 


Introduction 


IXTEEN YEARS have elapsed since the estab- 

lishment of the Minnesota Restitution Cen- 

ter in 1972. During this time requiring 
juvenile and adult offenders to make financial res- 
titution to their victims has become an accepted 
practice in American criminal and juvenile justice. 
This article reviews what we have learned about 
restitution since 1972 and will consider restitution 
practices in light of early theory and work of Stephen 
Schafer. 

In the 20th century, restitution was very scant 
prior to 1920. In 1944, Irving Cohen, chief probation 
officer for Manhattan, published what is still a sound 
conceptual piece, in which he argued that restitution 
“,.. Should be a part of a casework program, not a 
hit-and-miss method of collection unrelated to the 
broader possibilities.” Cohen perceived that resti- 
tution could be the basis for a relationship between 
the probationer and probation officer, could provide 
a greater awareness of the meaning of probation to 
the probationer, could provide a vehicle for resolu- 
tion of inner conflicts arising from the forces within 
the offender rejecting restitution, could contribute 
to the satisfaction that the probationer would ulti- 
mately derive from a job well done, and could con- 
tribute to a decrease in tension and anxiety. In the 
late 1950’s, Albert Eglash, a psychologist, wrote a 
series of brief articles, in which he also argued for 
the therapeutic benefits of what he called creative 
restitution (1958a; 1958b; 1959c; Eglash and Papa- 
nek, 1959; Keve and Eglash, 1957). 

The most prolific writer and scholar on the subject 
was Stephen Schafer, who, beginning in 1960 and 
until his death in 1976, published a series of articles 


This article is based on a paper presented at the National 
Juvenile Restitution Conference held in June 1987. The con- 
ference was supported by the Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) through the Restitution 
Education, Specialized Training and Technical Assistance 
(RESTTA) Project. The research involved was partially sup- 
ported by technical assistance funds made available by the 
National Institute of Corrections (NIC). Information and 
points of view expressed in this paper are the responsibility 
of the author and do not necessarily reflect points of view 
or policy of RESTTA, OJJDP, NIC, or the Department of 
Justice. 4 


and books in which he argued for reintroduction of 
restitution into the justice system (1960, 1965, 1968, 
1970, 1972, 1975). His arguments remained re- 
markably consistent over the 16 years of publication. 
He decried the loss of victim interests in the admin- 
istration of criminal law, which he traced to the cen- 
tralization of state responsibility resulting in a focus 
on state interest to the exclusion of victim interest, 
and the failure to recognize that victims, as well as 
the state, are harmed by offenses. He criticized the 
shift from victim harm to offender personality as the 
determinant of the gravity of the offense. Schafer 
argued that offenders should be made to understand 
that they have directly injured a victim, as well as 
the state, and that the noble way for offenders to 
make restitution is through the fruits of their own 
work. Restitution is a mechanism for reintegrating 
victim interest into the justice system, for contrib- 
uting to the state interest in reforming offenders, 
and for providing a punishment for the offender. 
Schafer used terms like functional responsibility, 
restitutive concept of punishment, and punitive con- 
cept of restitution; restitution was described as a 
synethetic punishment which could unite all the ob- 
jectives of corrections in a single method. Schafer 
developed an integrated concept of restitution; res- 
titution provides a mechanism for integrating victim 
and offender interests and, second, provides a mech- 
anism for integrating the purposes of punishment. 

These two ideas provide criteria against which to 
compare current restitution programming. Does cur- 
rent restitution programming provide for integra- 
tion of both offender and victim interest in the 
administration of juvenile and criminal justice? 
Schafer did not extend his argument as far as victim- 
offender meetings, a practice which was a part of the 
early Minnesota Restitution Center (Hudson and 
Galaway, 1974) and which is a key component of the 
victim-offender reconciliation projects (McKnight, 
1981; Peachey, 1988) which were just emerging at 
the time of his death. This practice is consis. ent with 
Schafer’s central position that the victim should be 
empowered to regain his or her historic role in the 
administration of justice. 

The second criteria against which to weigh cur- 
rent restitution programs is the extent to which these 
programs explicitly fulfill a penal function—refor- 
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mation, retribution, deterrence, or some combina- 
tion thereof. Schafer was clear in regard to his concept 
of punitive restitution, as well as a restitutive con- 
cept of punishment. However, he also argued that 
restitution should not become the only penalty for 
any class of offenses because he was concerned that, 
within the class, there would be incidents for which 
restitution might not be a sufficient penalty to meet 
the state’s need for punishment to symbolize the se- 
riousness of the offense and, second, because of the 
possibility for wealthy offenders to buy their way out 
of punishment. 


Restitu:ion and Community Service 


When Stephen Schafer used the term restitution, 
he had in mind money repayment by the offender to 
the victim. He did not push his analysis to the point 
of victim-offender contacts and, thus, did not con- 
sider the possibility of offender repayment in the 
form of service to the victim. And he certainly did 
not have in mind the possibility of offender repay- 
ment in service to the community. Albert Eglash, 
however, defined his concept of creative restitution 
broadly enough to include repayment through ser- 
vice to the community. Hudson and Galaway also 
accepted this broad concept in their early work and 
used the term symbolic restitution to refer to com- 
munity service penalties (Galaway and Hudson, 1972). 
The National Juvenile Restitution Initiative contin- 
ued the unfortunate practice of merging these two 
very distinct and different ideas, repayment to the 
victim and repayment to the community, under the 
ruberic of restitution. But it is time to correct past 
conceptual errors and to make a clear and sharp 
distinction between sanctions which are directed to- 
ward restoring victim losses (monetary restitution 
and personal service restitution) and sanctions which 
are directed towards restoring community losses (fines 
and community service). These sanctions can all be 
classified into a general category of reparative or 
restorative sanctions because they have in common 
the idea that the penalty imposed upon the offender 
should result in repairing the damage or restoring 
losses. Repairing community losses, however, is quite 
different than repairing victim losses. Figure 1 pre- 
sents a typology of restorative sanctions. I will be 
limiting the term restitution to mean repayment by 
the offender to the victim as a part of the criminal 
justice process; the concept of criminal justice process 
is broad enough to include diversion agreements en- 
tered into by prosecutors. Restitution is of two pos- 
sible types: monetary restitution, in which the 
repayment is made in cash, and personal service res- 
titution, in which the repayment is made in service 
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provided to the victim. Restitution of either type can 
be linked in a package of penalities to community 
service, just as restitution can be linked to a fine or 
to probation. Linking penalties together is quite dif- 
ferent than using the same term to describe very 
different penalties. The linking of restitution to com- 
munity service may be a useful mechanism to ad- 
dress Schafer’s concern about restitution as the sole 
penalty for any given class of offenses. 

There is one area in which the conceptual dis- 
tinction between restitution and community service 
becomes murky. Restitution programs involving vic- 
tim-offender mediation commonly find victims re- 
questing the offender to complete service for the 
community rather than pay restitution directly to 
the victim. This is illustrated by the nS, agree- 
ment: 


Tom and one of his co-defendents met on February 26 with 

Mr. Jones from Riverview Construction Company. Repair costs 

for damages to the fence and window were waived because of 

the minimal cost of repairs. The value of two stolen walkie- 
talkies was $2,306.72. One was returned, so the total loss was 
$1,153.36. Tom is responsible for one-third, or $384.45, due to 
the presence of two co-defendents. Tom will perform 75 hours 
of community service. His time is valued at approximately 
$5.00 per hour. He will work at the Jonesville Neighborhood 

Improvement Association on Monday through Friday, starting 

May 13. He will work from 12:00 noon to 6:00 p.m. on Mondays, 

and 9:00 a.m. to 5:00 p.m. Tuesday through Friday. The work 

is to be completed by May 31. 

In this case, the victim and offender were in agree- 
ment on the amount of damages; the victim was en- 
titled to restitution in either money or service but 
chose to donate the service to a community agency. 
Does this constitute community service? Under these 
circumstances, the restitution has been converted to 
community service by decision of the victim; this 
possibility suggests the need for further conceptual 
work regarding community service. Figure 2 sug- 
gests four polar types of community service based on 
two dimensions. The first dimension is. who assigns 
the community service—the victim through assign- 
ment of restitution due him to a community orga- 
nization or an official of the criminal justice system. 
The second dimension is the nature of the commu- 
nity service which is conceptualized as two polar 
types. Community service may be individually de- 
signed and the offender placed at a site as an indi- 
vidual; this type of community service will often make 
use of the current network of volunteer services in 
a community. The second type is community service 
performed by offenders under group supervision, of- 
ten supervised by criminal justice officials; examples 
include conservation, reclamation, and parks and road 
cleanup work. An extensive discussion of community 
service is not necessary for this article, although this 
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conceptual framework may: be helpful as we later 
consider possible links between community service 
and restitution penalties. 


Recipient 
Victim Community 
Fine or 
Monetary 
Monetary Contribution 
Restitution to Charity 
Form 
Personal 
Service Service wom 
Restitution 


FIGURE 1. TYPOLOGY OF RESTORATIVE SANCTIONS 


Type Service 
Individual Placement Supervised Group 
Type A Type B 
CJS requires offender CJS requires offender 
to complete an to complete a 
individually designed community service 
CJS community service sentence working 
Imposed sentence alongside other 
offenders as part of a 
supervised work 
group 
Type C Type D 
Victim donates Victim donates 
service restitution to service restitution to 
a community agency; a community agency 
Victim plan individually where offender works 
Donation | designed for offender alongside other 
offenders as part of a 
supervised work 
group 


FIGURE 2. TYPOLOGY OF COMMUNITY SERVICE 


What Have We Learned? 


Stephen Schafer argued for restitution based on 
his historical analysis and his belief that crime vic- 
tims should be restored to a meaningful role in the 
criminal law. At that time, there were no reported 
experiences of contemporary restitution programs 
from which he could draw conclusions. In 1972, the 
Minnesota Restitution Center received its first of- 
fenders, who were paroled from the Minnesota State 
Prison after serving 4 months of their sentences. The 
ensuing years have been marked by study develop- 


ment of restitution programming within both the 
juvenile and adult justice systems and the emer- 
gence of an extensive literature on the topic, includ- 
ing a reasonable number of research studies (Galaway, 
Hudson, and Novack, 1983). Three conclusions can 
be drawn from the past 15 years of program devel- 
opment and research regarding restitution: (1) im- 
plementation of restitution in both juvenile and adult 
systems is feasible; (2) there is strong public and 
victim support for restitution; and (3) restitution may 
accomplish utilitarian goals of punishment as well 
as being defensible from a just deserts philosophy. 


Restitution Can Be Implemented 


Restitution programming can be implemented 
without undue difficulty in both the juvenile and 


adult justice systems. The Minnesota Restitution 


Center staff members were able to successfully im- 
plement restitution with serious adult property of- 
fenders within the context of a community corrections 
center; no difficulties were reported in negotiating 
restitution amounts, nor in securing compliance with 
the negotiated agreements (Galaway and Hudson, 
1975; Minnesota Department of Corrections, 1976). 
Restitution programs have now been successfully 
implemented by dozens of juvenile and adult proj- 
ects. The Office of Juvenile Justice and Delinquency 
Prevention National Juvenile Restitution Initiative 
funded 85 juvenile restitution sites which reported 
15,829 admissions and 14,012 closures during the 
first 2 years of operation; 86 percent of the closures 
were successful, meaning that full compliance had 
been secured with the terms of the restitution re- 
quirements and that, while in the program, the young 
person had not reoffended in ways that became known 
to the police (Schneider, Schneider, Griffith, and 
Wilson, 1982). In 1979, the National Assessment of 
Adult Restitution Projects discovered 67 formal 
monetary restitution projects for adult offenders and 
conducted detailed studies of 11 of these projects 
(Hudson, Galaway, and Novack, 1980:68, 139-179); 
project staff members did not report difficulty im- 
plementing restitution activities, although several 
reported implementation difficulties securing sup- 
port of criminal justice system officials and funding. 
The 11 projects reported successful offender project 
completion rates ranging from 52 percent to 91 per- 
cent with a’ mean of 74 percent. Early restitution 
program developers often encountered skepticism; 
beliefs were advanced that restitution amounts could 
not be fairly determined, victims would cheat of- 
fenders, offenders would refuse to participate, or res- 
titution requirements were not enforceable. The 
experience of the past 16 years indicates unequivoc- 
ably that the skepticism of the early 1970’s was un- 
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founded. Restitution amounts have not been unduly 
difficult to determine, although, of course, there will 
be isolated cases where difficulties are encountered. 
Victims are not any more likely to inflate claims 
than offenders are likely to minimize damages; the 
hanging victim is relatively rare, although not en- 
tirely extinct, and, of course, the offender who will 
misrepresent is also not unknown. 

Compliance with restitution orders is relatively 
high when efforts to secure compliance are system- 
matically followed and the expectation that the of- 
fender will be responsible becomes,a focus of work 
with the offender. Success at implementing a resti- 
tution program and securing compliance with res- 
titution requirements relates more to willingness 
of staff to focus on restitution activities, as con- 
trasted with other activities, than any anhaale dif- 
ficulties implementing restitution. The a County, 
Wisconsin, Juvenile Restitution Program randomly 
assigned youth with restitution orders to an exper- 
imental condition in which a group of staff focused 
exclusively on the restitution activities and to a con- 
trol group in which compliance with restitution:ob- 
ligations was monitored by probation officers, along 
with the many other activities in which probation 
officers engage. Eighty-eight percent of the youth in 
the program (experimental) group completed all res- 
titution orders, compared to 40 percent of the youths 
in the ad hoc (control) group. Only 2 percent of the 
youth in the program group made no restitution at 
all, compared to 37 percent in the ad hoc group 
(Schneider and Schneider, 1985:539). The 86 percent 
compliance reported by the Juvenile Restitution Ini- 
tiative may be higher than juvenile offenders’ com- 
pliance with other requirements commonly associated 
with community sanctions, such as fines, curfews, 
driving restrictions, and even completion of proba- 
tion orders. The issue of whether restitution can be 
implemented no longer needs to be debated. Skeptics 
may still be encountered, but they are either igno- 
rant of the experiences of the past 16 years or are 
using the argument that it can’t be done to disguise 
an opinion that restitution should not be required. 
Arguing that a practice is feasible is quite different, 
of course, from arguing that it is desirable. 

The conclusion that implementing restitution pro- 
gramming is feasible extends also to programs which 
bring victims and offenders together to negotiate res- 
titution amounts. The best developed examples of 
this programming thrust are the victim-offender rec- 
onciliation projects (VORP) which began in 1973 in 
Kitchner, Ontario (Peachey, 1988) and have now been 
replicated at over 100 locations in Canada and the 
United States (Gehm and Umbreit, 1985), as well as 
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West Germany (Dunkél & Réssner, 1988) and Great 
Britain (Ruddick, 1988; Watson, Boucherat, and 
Davis, 1988). These are small projects, frequently 
operated outside criminal and juvenile justice sys- 
tems, and are not as well known as some of the larger, 
more system-based restitution programs. They are 
consistently reporting, however, that victims are 
willing to meet with offenders, that when meetings 
occur agreements are normally secured, and that 
high agreement compliance rates are being secured. 
The VORP project in Minneapolis and St. Paul, Min- 
nesota, has had 2 years experience serving juvenile 
offenders, primarily burglars, and their victims in- 
cluding 168 offenders and 173 victims. Fifty-five per- 
cent of the victims have agreed to participate, 95 
percent of the meetings have resulted in agreements, 
and, at this time, 93 percent of the agreements have 
been successfully completed (Galaway, in press). 
Similar results are being reported by a national VORP 
information system, which, for the first year of op- 
eration ending in June 1986, reported that 60 per- 
cent of the cases resulted in a victim-offender meeting, 
27 percent did not result in a meeting because of the 
victim declining to participate, and 13 percent did 
not result in a meeting for other reasons (Gehm, 
1986). Victim-offender negotiation of the restitution 
amount and the terms and conditions of payment 
was a part of the program of the original Minnesota 
Restitution Center; during the first year of opera- 
tion, 31 of 44 victims traveled to the Minnesota State 
Prison to meet their offenders and to negotiate res- 
titution amounts, knowing that such activity would 
result in the offenders’ serving shorter than usual 
sentences (Galaway and Hudson, 1975:359). Gala- 
way and Hudson argued in 1972 that we should not 
make a priori assumptions about the willingness of 
victims to participate or the desirability of victim- 
offender meetings (Galaway and Hudson, 1972:409) 
but should be open to trying these ideas and learning 
from the experiences. Subsequent experiences sug- 
gest that assumptions should be made: more than 
50 percent of the victims will be willing to partici- 
pate, and victim-offender negotiation is a viable 
method for arriving at restitution amounts and will 
be a constructive experience for both victims and 
offenders. 


Restitution and Penal Purposes 


Schafer decried the historical shift from victim 
loss to offender personality traits as indicators of 
offense gravity and perceived restitution as a means 
for rebalancing the scales of justice. He believed res- 
titution was a tangible method by which society could 
symbolize indignation about the offense; more recent 
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scholars have noted the potential for restitution to 
operationalize retributive or just deserts penal phi- 
losophy (McAnany, 1978; Watson, Boucherat, and 
Davis, 1988). Central to the retributive position is 
the concept of proportionality between the severity 
of the penalty imposed and: the seriousness of the 
offense; proportionality can be thought to have oc- 
curred when key actors—victims, offenders, and the 
general public—perceive that the penalty imposed 
is fair. Fair means that the -penalty is perceived as 
neither too harsh nor too lenient, given the serious- 
ness of the offense. 

Very limited research has been done regarding 
perceived fairness of a sentence. We are more likely 


-to see research reports of victim or public satisfaction 


with a particular sentence rather than the percep- 
tion of whether or not the sentence was fair. We do 
not know if satisfaction and fairness correlate highly 
with each other. The lack of attention to this concept 
is puzzling. Perhaps researchers and criminal justice 
system staff do not believe it is important to secure 
indications of victim, offender, and general public 
perceptions of the fairness of the sentences. Perhaps 
the concept is considered to'be too global and irad- 
equately operationalized, or perhaps measurement 
difficulties detract from its use. Measurement dif- 
ficulties stem from asking people to report perceived 
fairness in abstract situations without grounding the 
question in a specific victimization incident. Mcguire 
(1982) and Doob and Roberts (1983) found that the 
general public markedly shifts its perception of fair- 
ness (becoming substantially less harsh) as the pub- 
lic is presented with detailed information regarding 
the victimization incident. Mcguire’s research found 
that victims of burglary were harsher in their sen- 
tencing recommendations for burglars generally than 
they were for the specific person who burglarized 
their home. Both Thomson and Ragona (1984) and 
Galaway (1984) point to the need to present specific 
victimization incidents rather than global concepts 
in dealing with public perceptions. 

There have been a few reported studies of the ex- 
tent to which victims, offenders, and the general pub- 
lic perceive that restitution is a fair requirement. 
Kigin and Novack (1980) asked both victims and 
offenders in a juvenile restitution program in which 
negotiated restitution was the only requirement im- 
posed on first-offense juvenile offenders if it were fair 
for the offender to pay restitution. Questionnaires 
were completed after the restitution amount had been 
determined and 6 months after the offender com- 
pleted the program. Ninety-three percent of the 373 
offenders reported pre-program that the require- 
ment was fair, and 90 percent of 184 reported this 


post-program; victim measures were not reported for 
the pre-program group, but 78 percent of 124 victims 
post-program reported that they considered it fair 
for the offender to pay restitution (14 percent said 
they didn’t know and 7 percent said no). Seventy- 
three percent of the offenders pre-program said that 
restitution was preferable to other penalties (16 per- 
cent said they didn’t know), and 78 percent post- 
program reported that restitution was preferable to 
other punishments (15 percent said they didn’t. know). 
Forty-eight percent of the victims reported that res- 
titution was preferable to other punishments pre- 
program (21 percent said they didn’t know), and 37 
percent post-program reported that restitution was 
preferable to other punishments (25 percent said they 
didn’t know). The victims in the St. Cloud project 
were asked, “Given only one choice, which punish- 

ment would be fairest for your offender?” Sixty-nine 
percent selected reparative sanctions (29 percent 
monetary restitution, 3 percent personal service res- 
titution, and 37 percent community service), 28 per- 
cent probation, and 3 percent selected jail or prison. 
Structured interviews were conducted with the youth, 
parents, victims, probation officers, and police for 
youth (n = 16) with restitution dispositions from the 
St. Louis County (Minnesota) Juvenile Court during 
four weeks in spring 1976. The majority of each group 
considered the restitution obligation fair for the youth, 
although youth, as a group, were less likely to report 
the obligation fair than were the other respondents 
(Galaway and Marsella, 1976). A sample of 101 of- 
fenders and 92 victims from 19 adult restitution pro- 
grams found that 61 percent of the offenders and 60 
percent of the victims thought the financial resti- 
tution requirements were fair; 37 percent of the of- 
fenders considered the requirements too harsh, 
compared to 3 percent of the victims (Novack, Gal- 
away, and Hudson, 1980:66-67). 

Restitution appears to be logically consistent with 
the notion of just deserts, and the iimited available 
evidence suggests that restitution will generally be 
perceived as fair by victims, offenders, and the gen- 
eral public. But, as Anne Schneider has pointed out 
(1986), arguments that restitution balances the scales 
of justice may not win the necessary support for the 
practice from key political leaders and criminal jus- 
tice officials who are likely to demand that a sanction 
be effective in accomplishing utilitarian goals. While 
restitution has been defended from deterrence theory 
(Tittle, 1978:15-31), I am unaware of any efforts to 
test the general deterrent impact of restitution. 

A body of evidence is beginning to emerge to sug- 
gest that restitution has as much or more impact on 
recidivism rates than other sanctions to which it has 
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been compared. Whether this impact is being se- 
cured through the operation of specific deterrence or 
rehabilitation mechanisms is not presently possible 
to distinguish; often these two sets of mechanisms 
are difficult to separate. The Minnesota Restitution 
Center admitted a group of inmates randomly se- 
lected from a defined population pool of inmates ad- 
mitted to the Minnesota State Prison. A followup 
study of this group, compared to a randomly selected 
control group from the same population, found no 
difference in the likelihood of return to prison be- 
tween the two groups (Minnesota Department of 
Corrections, 1976). The restitution group, however, 
was somewhat more likely to have been returned to 
prison for technical parole violations, whereas the 
control group was more likely to have been returned 
to prison for a new offense. Another study, involving 
the same experimental group, compared the first 18 
men released from the Minnesota State Prison to the 
Minnesota Restitution Center with a group of of- 
fenders released on conventional parole during the 
same time period, individually matched on age of 
first offense, number of previous felony convictions, 
age at release, type of release, and race. Each of- 
fender was followed for 16 months. The restitution 
group had fewer convictions and was employed for 
a higher percentage of the 16-month followup than 
the comparison group (Heinz, Galaway, and Hudson, 
1976). A Canadian study (Bonta, Boyle, Motiuk, and 
Sonnichsen, 1983:277-293) of adult offenders sen- 
tenced to a community corrections center to partic- 
ipate in a restitution program compared to a group 
of adult offenders sentenced to the same center to 
participate in a work release program found a higher 
rate of in-program failures for the restitution when 
compared to the work release offenders. The two 
groups, however, were not comparable, inasmuch as 
the restitution program offenders were youngey and 
had a more serious criminal history than the work 
release offenders. Both groups were followed for 2 
years after release from the community corrections 
center; the restitution group had a slightly higher 
rate of reconviction than the work release group, 
although the differences were not statistically reli- 
able. Guedalia (1979) studied 200 male juvenile of- 
fenders who had participated in a restitution program 
in the Tulsa Juvenile Court and concluded “. . . of- 
fenders who are living with the natural parents, are 
not failing in school, and make contact with their 
victim are the most likely not to commit additional 
offenses.” Hofford (1981) reported an 18 percent re- 
cidivism rate for youth in a juvenile restitution pro- 
gram, compared with 30 percent for youth on regular 
probation. 
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The best evidence of the impact of restitution on 
recidivism compared with other sanctions is the re- 
search generated by the National Juvenile Resti- 
tution Initiative. Anne Schneider (1986) reports 
recidivism studies for four juvenile restitution proj- 
ects in which offenders were randomly assigned to 
restitution, compared to other correctional program- 
ming, permitting several tests of restitution vis-a- 
vis cther programs. One project compared restitution 
with weekend detention; another compared resti- 
tution with mental health counseling and with a 
group of offenders receiving a normal disposition in 
juvenile court; one compared restitution negotiated 
through a. victim-offender mediation process with 
probation for a group of serious offenders; and one 
compared restitution as a sole sanction, with resti- 
tution plus probation, and with probation alone. In 
all of these studies, the youth in the restitution group 
did as well or better on recidivism measures than 
youth in the comparison groups. Another study in 
Dane County, Wisconsin (Schneider and Schneider, 
1985) found that a programmatic approach placing 
emphasis on the restitution requirement was more 
likely to result in the completion of restitution and 
that youth who completed ordered restitution were 
less likely to recidivate than those who did not. 

One should be cautious in arguing that any cor- 
rectional program will have a long-term impact on 
recidivism rates; recidivism rates are more likely to 
be influenced by the overall response of the society 
and culture, including opportunities made available 
to offenders, than anything which happens during a 
time-limited correctional program. But the extent to 
which a correctional requirement may affect the na- 
ture of the relationship between the offender and his 
or her society may influence employment and other 
opportunities made available to the offender. The 
emerging evidence indicates that one does not have 
to be reluctant to defend restitution as having an 
impact on recidivism; the evidence suggests that it 
will have as great or greater impact than other pen- 
alties. Such a conclusion might shift the basis for 
selecting penalties to issues such as cost to the tax- 
payer and humaneness to both victim and offender. 

The experience and evidence since 1972 suggest 
that restitution may be the synethetic punishment 
conceptualized by Schafer. The practice appears to 
be broadly perceived as fair, and the evidence to date 
suggests that it may have a positive impact on the 
offender as reflected in a reduction of recidivism. 
While the evidence points in this direction, these 
conclusions should be reached with more tentative- 
ness than the conclusions regarding feasibility. 
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Public and Victim Acceptance of Restitution 


There have been a series of studies over the past 
15 years which tend to confirm the common-sense 
notion that the public generally, and victims as a 
subset of the public, will support the use of resti- 
tution as a penalty for offenders. Some of the studies 
go further than simply securing indication of support 
and provide evidence of public and victim support 
for the use of restitution as a substitute for other 
penalties, including jail or imprisonment. 

A Minnesota poll (Metro Poll:1972) of adults in 
the Minneapolis-St. Paul metropolitan area found 
87 percent of respondents favored “... letting the 
criminal work to repay the victim directly while liv- 
ing in a halfway house.” John Gandy (1975) found 
strong support for the concept of creative restitution 
in his survey of Denver police, social work students, 
members of a women’s service club, and probation 
and parole officers; Gandy made use of Eglash’s con- 
cept of creative restitution, which includes monetary 
restitution, community service, and personal service 
restitution. Hudson, Chesney, and McLagan (1977a, 
1977b) found strong support for restitution among 
state corrections administrators, legislators, and 
probation and parole officers. Eighty-nine percent of 
the judges, prosecutors, and defense counsel in the 
Bluestein et al. (1977) South Carolina study saw 
potential value for the use of monetary restitution 
and community service. Gandy and Galaway (1980) 
reported on a telephone survey of 500 randomly se- 
lected Columbia, South Carolina residents and found 
that these respondents saw restitution as a viable 
sanction for burglary, drunk driving, embezzlement, 
destruction of property, and shoplifting and found 
little evidence that the public wanted restitution used 
in conjunction with any other sanctions. Cannady 
(1980) reports that victims from both a juvenile res- 
titution project and victims of regular probation of- 
fenders say that restitution is an appropriate penalty 
for juvenile offenders. Kigin and Novack (1980) asked 
their central Minnesota victims if a punishment other 
than restitution was preferable for their offender; 48 
percent responded no (31 percent said yes and 21 
percent did not know). 

Galaway (1984) conducted a national survey in 
New Zealand to test the proposition that citizens 
would support reduction in the use of incarceration 
for property offenders if there were a concurrent in- 
crease in use of restitution. Two independent random 
samples were drawn from the electoral rolls; re- 
spondents were presented with six brief offense/vic- 
timization incidents, were asked if they thought the 
offenders should be sentenced to prison and, if not, 
were asked to recommend non-custodial penalties 


from a supplied list. The list of non-custodial pen- 
alties for the experimental group included restitu- 
tion to the victim; this item was not included for the 
control group. For five of the six incidents, the ex- 
perimental group was less likely to recommend im- 
prisonment, with the difference reaching the .05 level 
of significance; the experimental group was also less 
likely than the control group to recommend impris- 
onment for the sixth incident, but the difference did 
not reach the .05 level of significance. These results 
support the conclusion that the public would accept 
the use of restitution as a mechanism for reducing 
imprisonment. 

Shaw’s (1982) survey of the British public found 
that 66 percent selected restitution as a preferred 
method for reducing the overcrowded prison popu- 
lations; community service orders were selected by 
85 percent. Similar results have subsequently been 
reported by Mayhew and Hough (1983, 1985) from 
their analysis of data in the British crime surveys. 

Doob and Roberts (1983) asked a convenience 
sample of Toronte citizens what sentence they would 
favor for a “first offender convicted of breaking and 
entering into a private home and stealing things 
worth $250.” Thirty-nine percent favored probation, 
26 percent a fine, 3 percent a fine plus probation, 29 
percent prison, and 3 percent said they didn’t know. 
Doob and Roberts followed up with the question, “now 
instead of (the selected sentence) would you be in 
favor of having the offender being ordered by the 
court to do a certain number of hours of work ben- 
eficial to community or the victim or in some way 
pay back the victim for the harm done?” Eighty-eight 
responded affirmatively to this question, although 
those who had initially selected prison were less likely 
to tolerate a reparative sanction than were those who 
had selected other non-custodial sanctions. 

Thomson and Ragona (1987) conducted a tele- 
phone survey of 816 randolmly sampled Illinois cit- 
izens age 18 and over. Respondents were presented 
with two hypothetical residential burglary cases in- 
volving an unarmed offender, first offense, entering 
an unoccupied house and taking $400; for one case, 
all property was recovered and returned to the vic- 
tim; for a second case, no property was recovered, 
and the victim spent $300 on home security. Re- 
spondents were given four possible sentences from 
which to select—probation, probation and 80 hours 
of community service, 1 year of prison, 2 years of 
prison. After responding, the respondents were then 
given the information that probation would cost about 
$3,000, probation plus 80 hours of community ser- 
vice would cost about $5,000, 1 year of prison would 
cost about $15,000, and 2 years of prison would cost 
about $30,000, and were again asked to select a sen- 
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tence. They report these results: 


VICTIM LOSS OF 
NO VICTIM LOSS $700 
Before After Before After 
Preferred Sanction Sanction Sanction Sanction 
Sentence Cost Cost Cost Cost 
Probation 23% 39% 12% 23% 
Probation & 
80 hours CS 63% 54% 57% 58% 
1 year prison 10% 5% 23% 14% 
2 years prison 5% 3% 7% 5% 


Only 15 percent of the respondents selected im- 
prisonment for the no victim loss burglary, and 30 
percent selected prison for the victim loss burglary 
without the cost information; the effect of cost in- 
formation was to shift sentencing choices from in- 
carceration to non-custodial sentences. The burglary 
scenarios presented to respondents represented fac- 
tual situations which, under Illinois mandatory sen- 
tencing law, would have required a prison sentence. 
While this research does not explicitly relate to mon- 
etary restitution, it does suggest that Illinois citi- 
zens, in their response to burglary offenders, are less 
harsh than the law of their state and, given the gen- 
eral acceptance of restitution, lends support to the 
notion that restitution and other reparative sanc- 
tions might well be used in place of imprisonment. 

Seventy-two percent of respondents in a recent 
North Carolina survey (Hickman-Maslin Research, 
1986) selected strongly agree to the statement, “non- 
violent offenders should be forced to work because 
they can earn money to pay restitution to their vic- 
tims,” and an additional 21 percent selected some- 
what agree. Respondents were asked their views on 
community punishment, which was defined to in- 
clude one or more of the following: community ser- 
vice work, victim restitution, following conditions of 
probation, receiving treatment for drug or alcohol 
addiction, and going to school. The question, “are 
community punishments a good idea?” was asked 
twice. Between the first and second asking, respon- 
dents were told that imprisonment costs an average 
of $1,000 per month, community punishment costs 
less than half the cost of prison, and judges may 
design community punishments to fit a particular 
crime. The responses were: 


First Asking Second Asking 
Very good 19% 52% 
Somewhat good 28% 33% 
Depends/don’t know 10% 6% 
Somewhat bad 26% 4% 
Very bad 17% 3% 
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The available evidence indicates favorable public 
opinion for reparative sanctions and, specifically, for 
restitution and further suggests that both victims 
and the general public will support moves toward 
using reparative sanctions instead of other types of 
penalties. While the evidence should not be consid- 
ered definitive, there is sufficient indication of public 
and victim support to suggest the advisability of 
moving planfully in the direction of substituting res- 
titution for other non-custodial penalties and sub- 
stituting restitution, perhaps in combination with 
other non-custodial penalties, for penalties of incar- 
ceration. 

In summary, the experience since 1972 has es- 
tablished that restitution is feasible and can be im- 
plemented, strongly suggests that restitution will be 
perceived as a fair penalty and will have as positive 
an impact on offender recidivism as other penalties, 
and indicates public and victim support for substi- 
tuting restitution for other penalties, including in- 
carceration. Restitution has moved beyond the 
innovation stage and is in the process of being in- 
stitutionalized as a part of criminal and juvenile jus- 
tice procedures. But will the promise which Schafer 
saw in restitution be fulfilled? Are restitution pro- 
grams being administered in ways which effectively 
integrate victim interest into the juvenile and adult 
justice system? Is restitution being used as a sy- 
nethetic penalty? 


Towards Fulfilling the Promise 
Victim Interest 


The emerging evidence suggests that what vic- 
tims most desire is information regarding their of- 
fenders and the criminal justice response to their 
offenders (Shapland, Willmore, and Duff, 1985; Hin- 
richs, 1981; Forst and Hernon, 1985). Research con- 
firms the experiences of victim-offender reconciliation 
projects; substantial numbers of victims—well over 
50 percent of the victims of property offenders—show 
an interest in an opportunity to participate in the 
justice system. Seventy percent (31) of victims of the 
adult property offenders who participate in the Min- 
nesota Restitution Center during the first year trav- 
eled to the Minnesota State Prison to meet their 
offenders and negotiate restitution agreements, fully 
aware that this would result in the offenders’ early 
discharge from prison (Galaway and Hudson, 1975). 
Cannady reported that 15 of 17 victims of juvenile 
property offenders in Charleston, South Carolina, 
said they would be willing to meet with their of- 
fenders to negotiate a restitution (1980). Fifty per- 
cent of the respondents of Gandy and Galaway’s survey 
of the adult population of Columbia, South Carolina, 
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reported that, if malicious damage was done to their 
house, they would be willing to permit personal ser- 
vice restitution by the offenders; 39 percent said they 
would not, and 19 percent were undecided (Gandy 
and Galaway, 1980). Thirty-two percent of the vic- 
tims in the Miami, Florida, plea bargaining research 
appeared for conferences, despite the fact that their 
only contact was a letter of invitation; program staff 
indicated that there were many difficulties notifying 
victims because of inaccurate addresses, and many 
victims probably never received the letter of invi- 
tation (Heinz and Kersletter, 1979). In a survey of 
victims associated with 19 adult restitution projects, 
46 percent reported that they would prefer to meet 
with their offenders, if victimized again, to work out 
a restitution plan; 36 percent said they would not 
want to meet, and 18 percerit did not respond (No- 
vack, Galaway, Hudson, 1980). The Kigin and No- 
vack study in central Minnesota found 74 percent of 
the victims reported that they should be involved 
with their offenders in determining the restitution 
amount (1980). Seventy-one percent of the victims 
of juvenile offenders referred to a restitution pro- 
gram in the Tulsa, Oklahoma, juvenile court re- 
ported that they were willing to meet their offenders, 
6 percent indicated they did not want to meet their 
offenders, and the file material failed to report vic- 
tims’ decisions for the other 22 percent of the victims 
(Galaway, Henzel, Ramsey, and Wanyama, 1980). 

Restitution program managers need to carefully 
assess the extent to which their program designs are 
providing opportunities to provide victims with reg- 
ular information regarding each case and providing 
victims opportunities to participate in the justice 
process to further the potential for integrating vic- 
tim interest in the juvenile and adult justice systems. 
The programs which use victim-offender mediation 
provide models as to how opportunities can be ex- 
tended to victims for participation and have docu- 
mented that these procedures are feasible (PACT 
Institute of Justice, 1984; Peachey, Snyder, and Tei- 
chroeb, 1983). John Haley, in his analysis of Japa- 
nese criminal procedure, suggests that the emphasis 
on confession, repentence, and the seeking of for- 
giveness, through apology and restitution from the 
victim and victim’s family,’may contribute to the 
relatively low crime rates in Japan and are practices 
which may be transferable to western legal systems 
(Haley, 1988). Operating restitution programs in a 
manner which would make these processes possible 
will be a step in this direction. 

A recent survey of probation and parole officers 
and victim service workers, with samples drawn for 
the membership of the American Probation and Pa- 


role Association and the National Organization for 
Victim Assistance, offers some interesting compar- 
isons of professional attitudes regarding victim-of- 
fender reconciliation (Shapiro, Omole, and Schuman, 
1986). Sixty-six percent of the probation officers, 
compared to 43 percent of the victim service provid- 
ers, responded yes to the statement, “there is need 
for victim-offender reconciliation program”; 72 per- 
cent of the probation officers, compared with 55 per- 
cent of the victim service providers, responded yes 
to the statement of “communication between victim 
and probationer should be encouraged if either de- 
sires it.” This survey suggests considerable proba- 
tion officer support for providing victims with 
opportunities to participate in the justice system and 
the possibility of victim service providers reserva- 
tions about this. One potential barrier to providing 
victims with opportunities to participate may be the 
self-interest of victim service providers who may per- 
ceive the need to maintain position and responsibil- 
ity by doing things for victims, rather than providing 
victims with information and opportunities for par- 
ticipation. Providing services to victims and provid- 
ing opportunities for victims are not the same. Leslie 
Sebba offers a useful conceptual framework for mak- 
ing this distinction (1982). Sebba conceptualizes two 
models—an adversarial-retribution model and a so- 
cial welfare-social defense model: 


The key to the dynamics of these two models is in the following: 
whereas under the adversary-retribution model the state would 
provide the machinery for the victim to achieve the desired 
objectives, whether prosecution or compensation-restitution; 
under the social defense-welfare model the state would not 
only stand in the shoes of the victim in prosecuting the of- 
fender, but would also stand in the shoes of the offender in 
compensating the victim. The victim would then have no direct 
claim against the offender in the matter of meen which 
would be left exclusively to the state. 


The social defense-welfare model is likely to be 
preferred by professional and civil service classes 
because this model will concentrate power and re- 
sources with these groups, but will also result in a 
reduction in opportunities for direct victim partici- 
pation. 

The conceptual confusion between monetary res- 
titution and community service will also detract from 
the potential for restitution to provide victims with 
participation opportunities. So long as community 
service operates under the rubric of restitution, there 


will be a substantial number of situations in which | 


victim interest may be simply ignored as criminal 
justice officials substitute community service for res- 
titution. While restitution and community service 
are quite distinct sanctions, the two can be linked 
together in at least three ways. Community service 
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may be substituted for restitution. The victim may 
donate restitution to a community agency by asking 
tine offender to do work for a community agency. Or, 
community service may be added to monetary res- 
titution, if additional sanctions are necessaary to 
meet the demands of proportionality. The only threat 
to victim interest is in the first possibility; we should 
generally discourage substituting community ser- 
vice sentencing for monetary restitution unless the 
victim consents to having his or her restitution do- 
nated to a community organization. 


Restitution as a Penalty 


To Schafer, restitution was clearly a penalty and 
a synethetic penalty which could integrate the var- 
ious purposes for criminal sanctions. An examina- 
tion of sentencing and program policy and program 
operations is necessary to determine the extent to 
which restitution is administered as a penalty. Res- 
titution as a penalty should replace other penalties; 
and, second, preference should be given to restitu- 
tion, rather than penalties which do not hold open 
the possibility of opportunities for crime victims. 
Restitution as innovation may have required special 
projects to demonstrate feasibility. With feasibility 
established, it is time to integrate restitution with 
other criminal and juvenile justice practices. I have 
previously proposed that restitution become the fo- 
cus for probation (Galaway, 1983; Galaway, 1985). 
Transforming probation so that restitution and other 
reparative sentences become the focus of probation 
work would move both probation and restitution into 
more central prominence as penalties. 

With restitution defined as a penalty, a next step 
is to identify classes of offenses for which it may be 
the sufficient and sole penalty. There have been some 
efforts to use restitution as a sole sanction; Anne 
Schneider’s research (1986) suggests that this can 
be effective. An early study from the National Ju- 
venile Restitution Initiative found that restitution 
as a sole sanction was more effective in securing 
successful program completion than restitution and 
probation. The relationship between restitution and 
successful program completion held when controls 
were imposed for offense seriousness and for prior 
delinquent histories of the juvenile offenders 
(Schneider, P. and Griffith, 1980). 

Finally, for restitution to achieve its prominence 
as a penalty will require concentrated policy and 
program development to use restitution, combined 
with other reparative sanctions, as a replacement 
for jail and prison for many, if not all, classes of 
property offenses. The promise of restitution as a 
lower-cost penalty, as a synethetic penalty, and as 
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a penalty which addresses victim interest will be 
achieved as restitutio1. is used to reduce reliance on 
prisons and jails which do nothing for victims, bur- 
den. taxpayers, and return offenders to society less 
competent to live law-abiding lives and probably more 
dangerous than when they were admitted. 

Stephen Schafer was influenced by a series of de- 
bates on restitution and criminal justice which oc- 
curred at a series of international penitentiary 
congresses between 1870 and 1901. A group of Ital- 
ian criminologists, primarily Henri Ferre and Raf- 
faele Garofalo, were strong advocates for restitution. 
Garofalo (1914) delivered a paper at the 1901 con- 
ference in Brussels titled “Enforced Reparation as a 
Substitute for Imprisonment.” He argued that pris- 
ons were being filled with relatively minor, short- 
term offenders, that overcrowding made it impossible 
to keep serious offenders who may be a real threat 
to society long enough to effectively treat them (Gar- 
ofalo was a positivist who was enamored with the 
potential of science, given sufficient time and re- 
sources, to change the behavior of wayward individ- 
uals), and that offenders sentenced to short terms of 
imprisonment should not go to prison but, instead, 
be required to work and from their earnings make 
restitution to their victims. 
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Parole and the Public: A Look at Attitudes 
in California 


By WALTER L. BARKDULL* 


URRENT ANTI-PAROLE attitudes in Califor- 

nia, crystalized by the release of several no- 

torious determinately sentenced offenders, 
demand that parole authorities get much more in- 
volved in community affairs. Parole authorities must 
match the public relations and organizational skills 
of the citizenry of the communities in which they 
operate if they are to carry out their mission suc- 
cessfully. 

Neighborhood leaders have learned that by the 
use of the political process they can often prevent 
the location of community rélease facilities and pa- 
role offices and even the placement of individual par- 
olees. Their efforts have also resulted in court decisions 
establishing significant new rights for both parole 
authorities and the public as well as legislation im- 
posing severe limitations and elaborate notice pro- 
cedures on parole operations. Circulation of petitions 
by community activists, mass meetings complete with 
signs and banners prepared in advance, and orches- 
trated campaigns resulting in hundreds of telephone 
calls and letters to local and state officials have proved 
to be effective. These actions put pressure all the 
way up the political ladder—on city councils, may- 
ors, supervisors, legislators, and, finally, the gov- 
ernor. 

Although legitimate, the community process has 
also demonstrated that the emotional pitch provoked 
can spill over into lynch mob action. Paradoxically, 
this new phenomenon of spontaneous, but well- 
organized, citizen uprising may ultimately defeat its 
own objectives of preventing the placement of per- 
sons released from prison in their neighborhood, city, 
or even county. 

Without a system of formal parole supervision there 
can be no control over where prison releasees place 
themselves. That fact must be brought home to the 
public. 


Support Needed 


Parole authorities up and down the line must de- 
velop community support for the very concept of pa- 
role supervision. Parole is still thought of as leniency 


*Mr. Barkdull is retired assistant deputy director for re- 
search and support services, California Department of Cor- 
rections. 


even though in California parole does not reduce 
prison time for determinately sentenced prisoners; 
it is an added period of control. 

The benefits of parole supervision need to be ex- 
plained over and over not only to the general public, 
but even more so to special publics like other law 
enforcement agencies, local governing bodies, and 
news media. Support should be built before there is 
a crisis; afterwards it is much more difficult to be 
effective. But when a crisis does occur, parole rep- 
resentatives should be at least as well prepared to 
get their side across as groups in the community are. 

Crises can be avoided. Parole authorities must be 
cognizant of public opinion, carefully assess its im- 
pact, analyze the steps that can be taken to minimize 
adverse effects, and make an intelligent decision. 
Then stick with it. When there are repeated dem- 
onstrations that parolees can be “run out of town,” 
it becomes increasingly difficult to place anyone any- 
where. 


“Fair Share” Legislation Enacted 

The chain of events began in the late 1970’s when 
the chief of police in California’s capital, Sacra- 
mento, blamed rising crime rates on parolees and 
complained that the number of parolees his city was 
getting was greater than the number of offenders it 
was sending to prison. He was right. The number of 
parolees placed in Sacramento County significantly 
exceeded the number of felony commitments from 
the county, perhaps because the California State 
Prison at Folsom is in the county. The same imbal- 
ance prevailed in several other counties with pris- 
ons, though not in all of them.! In the same period, 
the chief complained that he didn’t know who the 
parolees and furloughees in his community were. He 
contended some crimes would have been solved had 
his officers known particular criminals had been re- 
leased as parolees or furloughees in his city. 

Legislators representing Sacramento introduced 
“fair share” legislation that would have required 
originally that all prisoners be paroled only to the 
county from which they were committed to prison. 
Department of Corrections officials and others pointed 


California Department of Corrections, Offender Information Services Branch, County 
and Area of Commitment and Parole 1979 through 1982. Sacramento, CA, 1983. 
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out that in many situations such placement would 
be inappropriate.” This view prevailed. As enacted 
in 1982, Penal Code Section 3003 required the place- 
ment of a parolee in the county of commitment, but 
permitted exceptions where it would be in the “best 
interests of the public and of the parolee.” The stat- 
ute provided the following factors, among others, could 
be considered in making an exception: 

1. The need to protect the life or safety of a vic- 
tim, the parolee, a witness, or any other per- 

gon. 

2. Public concern that would reduce the chance 
that the inmate’s parole would be successfully 
completed. 

3. The verified existence of a work offer or an 
educational or vocational training program. 


4. The last legal residence of the inmate having 
been in another county. 

5. The existence of family in another county with 
whom the inmate has maintained strong ties 
and whose support would increase the chance 
that the inmate’s parole would be successfully 
completed. 


A sixth factor, added later in conjunction with 
another law, specified the lack of programs for par- 
olees required to receive outpatient treatment from 
the Department of Mental Health for a severe men- 
tal disorder associated with a crime in which he or 
she used force or violence or caused serious bodily 

The law also permitted parole to another state. 

The legislation overlooked the occasional need to 
move a trial to another county in order to provide a 
fair hearing. 

Companion legislation (PC 3058.5) enacted in 1981 
required the Department of Corrections to provide, 
within 10 days, information concerning parolees or 
furloughees residing or temporarily domiciled within 
the jurisdiction to any chief of police or sheriff who 
requested it. The information included fingerprints 
and photos. Other laws required the department to 
give notice to cities or counties that a halfway house 
or community center was proposed at a particular 
site and another notice if its size or character was 
later changed.* 


Mandatory Release Results Mixed 


California’s determinate sentence provides three 
penalties for each of hundreds of felonies. Murder 


2California State Senate, Judiciary Committee Analysis of AB 2564, 1981-82 ses- 
sion. 
3Calif. Penal Code Section 6250. 
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and kidnaping for ransom remain indeterminate. The 
basic determinate sentence may be increased by spe- 
cific increments of time for such elements as use of 
a firearm or infliction of injury. Where there is more 
than one offense, consecutive sentences are man- 
datory under some circumstances, and under others 
they may be imposed. The result is a judicially fixed, 
specific sentence which cannot be exceeded but may 
be reduced by work credits earned at a scheduled 
rate. 

There had been concerns about the mandatory re- 
lease of some determinately sentenced prisoners even 
as that sentencing law was adopted in 1976.* Later 
there was a statewide flareup of public interest with 
the release in 1984 of Dan White, who killed the 
mayor of San Francisco and an avowedly homo- 
sexual county supervisor. His 7-year sentence caused 
a riot when it was imposed, and his later release was 
protested by a march of 4,000 gays in San Francisco. 
That case led to the lengthening of the penalty for 
manslaughter and the abolition in California of the 
diminished capacity defense.* 

Although White had to be hidden in Southern Cal- 
ifornia, no highly publicized objections were raised 
there about his parole placement. A few years later, 
placement of a San Francisco rapist in a county 50 
miles south brought an outcry from local residents 
and led to the introduction of legislation to strengthen 
notice requirements. However, amid the glare of TV 
coverage, a notorious murderer and rapist, once sen- 
tenced to death, was successfully placed in a small 
town where he had no connections. A highly visible 
kidnaper and child molester was placed in another 
area without more than a few days of protest. 

But when Lawrence Singleton was nearing re- 
lease, a state-wide firest-rm began. As serious as 
they were, the commitment offenses of attempted 
murder, rape, oral copulation, and sodomy by force 
failed to convey the full horror of the crime in which 
the 15-year-old victim’s arms were hacked off, and 
she was left to die in a culvert. 

The offender, a merchant seaman with no defin- 
itive address, committed the crime in a rural Central 
Valley county that he and his victim were travers- 
ing. His trial was transferred to San Diego, hundreds 
of miles away, to ensure its fairness. He was sen- 
tenced to 14 years and 4 months, the maximum pos- 
sible under the sentence structure as it then existed. 
The prison sentence was ultimately cut almost in 
half by credits that he earned. The prison sentence 
was to be followed by 1 year of parole supervision. 


4W. L. Barkdull, “The Determinate Sentence and the Violent Offender: What Hap- 
pens When the Time Runs Out?,” Federal Probation, 1980, 44(2), pp. 18-24. 
5Sen. David Roberti. Press release on the introduction of SB 54, Dec. 5, 1980. 
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Public reaction to what was perceived as a light 
sentence contributed to the passage of legislation 
that imposed full consecutive sentences for violer.t 
sex offenses on multiple victims and permitted them 
for multiple offenses on the same victim.® By the 
time of Singleton’s release, an offender convicted of 
like crimes could have received a sentence exceeding 
50 years.” 

Media interest grew intense as the date for Sin- 
gleton’s release neared. Parole officials knew he could 
not be returned to the county where the crime was 
committed—an area where he had no roots and whose 
prosecutor he had threatened. Recognizing he was 
tried in San Diego on a change of venue and had no 
connections there, parole officials did not consider 
returning him to that county.® States where he had 
relatives rejected compact placement. Therefore, pa- 
role officials decided to place him in the small Contra 
Costa County town of Antioch near where he had 
once lived. (A couple of hot cases had been placed 
there without problems over the years.) Parole of- 
ficers met confidentially with local law enforcement 
officials more than a month in advance to smooth 
the way. This, good idea that it was, helped, but not 
enough. 


Adverse Public Reaction 


When news of the placement was published (it was 
confirmed by the area parole administrator in re- 
sponse to a direct question by a reporter),? adverse 
public reaction was swift. The fact—fully reported 
by the media in initial and subsequent stories—that 
Singleton was subject to extraordinary parole con- 
ditions that prohibited drinking, required daily test- 
ing for alcohol consumption and attendance at an 
out-patient psychiatric clinic, and imposed a curfew 
apparently made little difference to the public.!° 

“T would prefer no parolees came to Antioch,” the 
police chief was quoted in the media, “particularly 
parolees convicted of violent crimes.” But he went 
on to say that a particularly notorious parolee had 
earlier spent 2 months in the city with no problems, 
publicity, or outcry.!! The state legislator repre- 
senting the area wrote the Director of Corrections 
that he could be “assured there will be vigorous op- 
position to releasing such a notorious person in this 
small community” and urged him to reconsider the 


6Sen. H. L. Richardson. Press release on SB 13, July 5, 1979. 

™McCarthy v. The Superior Court, 191 Cal. App 3d 1023, 236 Cal. Rptr. 833 (1987). 
Footnote 1 (typed). 

8Supra, p. 9. . 

%Jerry Cornfield, Antioch Ledger reporter, personal conversation. 

10“Convicted Rapist, Kidnaper to be Freed in Antioch,” Contra Costa Times, April 
3, 1987, p. 1. 
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action “before it becomes a major public embarrass- 
ment.”!2 

Citizens began circulating petitions charging that 
Singleton “will present a danger both to the women 
and minor children of our community and to Mr. 
Singleton himself who will rapidly become a known 
object of scorn and revulsion.”!* Many residents had 
clipped his picture from the newspapers so they would 
be sure to recognize him. 


Suits Filed to Prevent Placement 


The mayor wrote that the publicity had triggered 
an “understandably hostile reaction from citizens” 
and urged reconsideration. He questioned whether 
Singleton could be protected from angry citizens.'* 
The City Council decided to take legal action to pre- 
vent the placement. Petition circulation continued. 

As the mayor was about to descend on Sacramento 
with petitions signed by 10,000 persons—about half 
the adult population of Antioch—Corrections capit- 
ulated. It agreed he could not be paroled there “be- 
cause of continuing opposition.” But the Department 
did not rule out a placement elsewhere in Contra 
Costa County.!> Privately some parole personnel ar- 
gue that if the administration had persisted, the 
placement could have been made and opposition would 
have died as it had in other cases elsewhere. 

Antioch withdrew its suit. But the Contra Costa 
County Board of Supervisors (the governing body), 
joined by four other cities, filed suit in the county’s 
superior court (whose budget it approves) to prevent 
his placement anywhere in the county. A change of 
venue requested by the state was refused. 

The supervisors cited the storm of protest, claimed 
that disturbances and violence would resuit, that 
such action would impose an unprecedented drain 
on the sheriff's office, that Singleton lacked support, 
and challenged his prior residency. Not surprisingly, 
the court promptly issued a temporary restraining 
order the day before Singleton’s mandatory release 
forbidding the state from placing him in the county.'® 

Parole agents who picked him up early the next 
morning at the California Men’s Color near San 
Luis Obispo, some 250 miles to the south, had no 
permanent parole location to which to take him. Thus 
began a 36-day more-or-less secret odyssey with pa- 
role agents escorting Singleton from place to place 
while state officials sought to find him a permanent 


12 Thid. 

13“Hostile Reaction in Antioch Over Parole for Rapist,” Contra Costa Times, April 
4, 1987, p. 1. 


15“Singleton’s Antioch Parole Cancelled,” Contra Costa Times, April 21, 1987, p. 1. 
16Superior Court, Case Number 300046, Contra Costa County, April 24, 1987. 
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home and local officials tried to prevent it. 

When the chief of police of San Francisco informed 
the mayor that Singleton was about to be placed 
there, she reacted angrily. “San Francisco is not a 
dumping ground,” she said. “We will not accept him.” 
She ordered the city attorney to seek a restraining 
order. The Superior Court of San Francisco oblig- 
ingly issued the order declaring that Singleton was 
“a clear and present danger” to San Franciscans. 
This inhospitality was in sharp contrast to the city’s 
delight when the man who killed its mayor was placed 
in distant Los Angeles County.” 

With no jurisdiction certain where Singleton would 
be placed, other counties initiated legal actions or 
passed resolutions declaring him persona non grata. 
Los Angeles County resolved he shouldn’t be placed 
anywhere in Southern California. San Diego County, 
beginning to be concerned that his trial was held 
there, tried to join with Contra Costa and San Fran- 
cisco in rejecting him. 


Placement Bars Overturned 


The state appealed the various court orders. “The 
fundamental issue at stake in this case is the su- 
premacy of the state’s laws over local opposition,” 
the attorney general’s deputy said. “No single city 
or county should be permitted to immunize them- 
selves from the statewide burden of receiving par- 
olees released from prison,” he argued. 

The appellate court agreed and its ruling was later 
endorsed by the state Supreme Court witout com- 
ment. In setting aside the restraining orders issued 
by the Contra Costa and San Francisco courts, the 
appellate court noted that parole is a statutory right 
under the determinate sentence “no matter how des- 
picable the underlying crime or reprehensible the 
malefactor.”!* 

Placement of a parolee cannot be prohibited in 
advance, the court held, but ruled it could subse- 
quently be reviewed for abuse of discretion. “. . . (S)tate 
parole officials are statutorily authorized to return 
a released parolee to the county from which the par- 
olee was committed, i.e., committed to prison, or to 
such other county as would serve the best interests 
of the public and the parolee,” the court said in its 
decision of what it called “novel issues of statewide 
importance.” 

“The exercise of such statutory authority by state 
parole officials may not be enjoined but is subject to 
judicial review for any palpable abuse of discretion,” 
the decision continued.”° 


17“Judge Bars Singleton from S.F.,” Contra Costa Times, April 29, 1987, p. 1. 
18 McCarthy v. The Superior Court, op. cit., p. 4. 
19Supra, p. 2. 
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The Civil Code, the court noted, provides that in- 
junctive relief will not lie to prevent the execution 
of a public statute by officers of the law for the public 
benefit. “To allow a challenge by a complaint for 
injunctive relief ... would eviscerate the statutory 
mandate by directing the board to exercise its dis- 
cretion in a particular manner,” the court said.”! “If 
local jurisdictions or agencies were indiscriminately 
permitted to obtain injunctive relief ... to prevent 
the return of undesirable parolees to their respective 
jurisdictions, then the legislative purpose underly- 
ing enactment of Section 3003 would be seriously 
undermined,” the court concluded.?” 

The court held that San Diego was clearly the 
county of commitment even though the case was tried 
there on a change of venue. It denied the county’s 
request to appear in the case to protest Singleton’s 
possible release there. The court said whether he 
could be placed elsewhere turned on the statutory 
criteria. The court also settled another change of 
venue issue. The temporary restraining order (TRO) 
won by San Francisco County was granted by its 
superior court. The Contra Costa Superior Court 
granted the TRO requested by that county’s super- 
visors. The appellate decision held that since the 
state officials who made the decision did not reside 
in either county, they had an absolute right to the 
change of venue they had requested. 

“(W)here . . . the underlying action is brought by 
a county or other local agency against a non-resi- 
dent, the action must—upon request—be trans- 
ferred for trial to a neutral county, or alternatively 
heard as a nonjury case by a disinterested judge from 
another county,” the court ruled.”* 

Contra Costa County’s subsequent move for a writ 
of mandate to bar Singleton was dismissed as moot 
since, as it turned out, he wasn’t placed there. Thus, 
there was no test as to whether the proposed place- 
ment was an abuse of discretion. 


Practical Problems Remain 


With the immediate legal issues decided, political 
and practical problems remained. Singleton and his 
armed, 24-hour-a-day parole officer supervisors were 
still dodging from motel to motel at a cost of about 
$3,776 a day. Instead of convincing citizens they 
were being protected, the cost angered them. 

Contra Costa County remained the placement of 
choice, but its citizens were in a mood that disturbed 


| 
2Tbid. 
21Supra, p. 11. 
*2Supra, p. 12. 
23Supra, p. 2. 
24California Department of Corrections, Parole and Community Services Division. 
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local law enforcement officials. One was quoted as 
saying the level of hysteria that had been generated 
had become more of a public danger than the parolee. 

Rumors swept through a county town of 8,500 on 
a Saturday that Singleton was there. By Sunday a 
group gathered outside an apartment building where 
he was thought to be (and was). Monday the crowd 
grew to 700. Hundreds of banners were displayed 
reading “Drop Dead, Larry” and “Get the Maniac 
Out.” Leaflets were distributed. A vendor sold hot- 
dogs. One of the county supervisors and the mayor 
of the largest city entered and tried to persuade Sin- 
gleton to leave, but he told them that much as he 
would like to, he couldn’t. On leaving the supervisor 
appealed to the crowd to maintain order. But it did 
not, and police, sheriffs deputies, and highway pa- 
trolmen quickly moved in to rescue Singleton and 
hustle him away to safety. A crowd gathered around 
a motel to which he was rumored to have been moved 
and would not disperse until the manager led a rep- 
resentative group through the establishment to prove 
that he was not there.6 

“Mob rule has no place in our society,” said Gov- 
ernor George Deukmejian as he called upon “all pub- 
lic officers” to “set a good example.” Soon afterwards 
he announced on his regular Saturday radio address 
that at his request Singleton had been placed on the 
grounds of San Quentin Prison early that morning 
(5:46 a.m.) under 24-hour surveillance. That curbed 
the outcry. But the legislative mills continued to 
grind. 


Law Requires More Notice 


The law governing placement of parolees was 
amended to make it clear that the county of com- 
mitment is the county in which the crime was com- 
mitted, thus eliminating the inadvertent penalty on 
counties where trial is held on a change of venue. 
At the same time, existing law requiring the De- 
partment of Corrections to provide local law enforce- 
ment agencies on request with photographs and 
fingerprints of all parolees, released to their juris- 
diction was made even more sweeping.”’ Under new 
law the state must give 15 days notice to the local 
jurisdiction, even if the jurisdiction had not re- 
quested it, of the impending release of any person 
convicted of specified violent felonies who is being 
returned to the county of commitment.”* If the return 


25“Rodeo Riot: 700 Converge on Residence,” Oakland (CA) Tribune, May 26, 1987, 
p.1 


26100 Picket Concord Mote.,” Oakland Tribune, May 28, 1987, p. 1. 

27 Assembly Bill 1728 (Areias) 1987. 

The specified violent felonies are: murder, voluntary manslaughter, mayhem, 
rape, sodomy, or oral copulation by force, lewd acts on a child under 14, any other 
felony in which the defendant is proven to have inflicted great bodily injury on other 
than an accomplice, or is proved to have used ¢ firearm, and any robbery of an inhabited 
building when the defendant personally used a deadly or dangerous weapon. 


is to another county, notice is required 45 days prior 
to release. The notified agency has 15 days from 
receipt of the notice to send written comments to the 
Department (for determinately sentenced offenders) 
or to the Board of Prison Terms (for indeterminately 
sentenced offenders). The Department or Board is 
required to consider the comments and may change 
the location of the placement as a result. If it does, 
the new jurisdiction must be notified when the de- 
cision is made. The statute is silent as to whether 
the second-choice jurisdiction is able to protest for- 
mally. 

The point of the notice was blunted by the court 
decision holding that counties cannot obtain tem- 
porary restraining orders to block the placement of 
parolees in advance, but its requirements remain in 
effect. 

Additional administrative burdens and opera- 
tional restraints are significant in a state that re- 
leased more than 26,000 adult felons on their first 
parole in 1987 and re-released another 21,000.79 

Although the law has been in effect only 3 months 
at this writing, there have been several protests filed 
over what would ordinarily have been routine place- 
ments. 


Conclusion 


Public attitudes opposed to parole have been fanned 
by the release of several notorious offenders at the 
end of a determinate sentence. Community groups 
have developed a new awareness of the power of 
organized community action and education to influ- 
ence the political process as a means of limiting the 
state’s ability to locate facilities and parolees in par- 
ticular communities. 

Parole authorities must recognize the role of pub- 
lic opinion and act to shape it. This includes the need 
for operational fairness, the development of sound 
placements, as well as the education of various pub- 
lics of the benefits to them of parole supervision. 

Operational fairness provides a strong, continu- 
ing base for public acceptance of parole. The foremost 
factor of operational fairness is the equitable distri- 
bution of parolees on a rational basis. Citizens can 
understand, even though they may not like it, when 
parolees are returned to where they came from. They 
can accept taking some from other areas when they 
know that other areas take some of theirs. Opera- 
tional fairness means not overloading seemingly tol- 
erant communities with high visibility cases. It means 
placement of parole offices, halfway houses, and other 
facilities in locations central to parolees served and 


28California Department of Corrections, Offender Information Services Branch 
communication to author. 
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with great regard for the location of schools, churches, 
concentrations of homes for the developmentally dis- 
abled and the mentally ill, and the installations of 
other criminal justice agencies. 

Operational fairness requires keeping local law 
enforcement agencies informed as to parole activities 
and cases. Local public officials (and in most in- 
stances, state legislators as well) must be told about 
plans for opening offices or community facilities well 
in advance (they don’t like surprises), and their re- 
sponse must be listened to attentively. It may appear 
easier to sneak in, but it seldom pays in the long 
run. 
In educational efforts, emphasis may be different 
for different publics. For all, however, the main ben- 
efit afforded by parole supervision is greater public 
protection, both short— and long—range. 

Even though parole is a statutory right for deter- 
minately sentenced prisoners in California, general 
and specific conditions may be enforced governing 
where the parolee may reside, places to which he or 
she may travel, persons with whom he or she may 
associate, the use of intoxicants, and many other 
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aspects of life.°° Mandatory testing to detect drug 
use, attendance at psychiatric out-patient clinics, and 
the taking of prescribed medication may be required. 
Warrantless searches may be made. 

These conditions, alertly supervised, provide the 
parolee with a deterrent to crime and his supervisor 
with the ability to intervene at an early stage before 
serious misconduct. If necessary, the parolee may be 
returned to confinement. 

Parole supervision also provides an organized fo- 
cus by trained personnel to assist the parolee to get 
help from other state and local agencies in finding 
employment, getting financial assistance, securing 
an education, and solving personal problems. Thus, 
the stage is set for long-range successful integration 
into the community to the benefit of both the parolee 
and the public. 

Failure to develop a continuing, operational rec- 
ognition of the need for broad based public support 
can result in legal decisions and legislative re- 
straints that can hamstring parole operations. 


3 People v. Burgener (1986) 41 Cal.3d 505, 531. See also Penal Code Sections 3053 
and 3053.5. 


Long-Term Inmates: Special Needs and 
Management Considerations* 
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Introduction 


MERICANS DEFINE crime personally, in terms 

of their fear of crime and their probability 

of victimization. Often they believe that the 
main objective of the criminal justice system should 
be to prevent future crime, but have little faith in 
its ability to do so. They blarne the system’s ineffec- 
tiveness for the “arbitrary, inefficient, and fre- 
quently too lenient” operation of the courts and the 
inability of corrections to rehabilitate (Doble, 1987). 
The attitudes of the American public have resulted 
in a number of statutory changes (like career crim- 
inal legislation) which seek to meet the objectives of 
public protection, specific deterrence, and retribu- 
tive justice (Wolfgang, 1981). 

The legislation produced in various states to ad- 
dress these concerns is widespread and varied. Be- 
tween 1976 and 1984, 12 states enacted determinant 
sentencing legislation (Bureau of Justice Statistics, 
1986a). As of 1985, 45 states and Washington, DC 
had repeat offender statutes. Sixty-nine percent of 
these jurisdictions required at least 10 years to pa- 
role eligibility or release for repeat offenders with 
two prior felony convictions (Kentucky Legislative 
Research Commission, 1985). Similarly, several states 
(i.e., Kentucky, Maryland, and Arizona) have adopted 
sentences of 25 years, life without parole; eliminated 
or increased parole eligibility dates for certain felons 
(i.e., lowa, Kansas, and Kentucky); and altered good- 
time or sanctioning systems for institutional behav- 
ior (i.e., Alabama, Washington, and New Hamp- 
shire). Some jurisdictions, like Kentucky, are also 
experiencing a change in parole board decisions, in- 
dependent of any legislative efforts to establish 
guidelines. The percentage of cases heard by the pa- 
role board which resulted in parole in Kentucky have 
decreased from 65 percent in Fiscal Year 1981 to 39 
percent in Fiscal Year 1987 (Kentucky General As- 
sembly, 1987). These trends all affect the length of 
sentence and/or the time served by felons in state 


*This article is based on a paper presented at the “Per- 
spectives on Corrections I” panel of the annual meeting of 
the Southern Association of Criminal Justice, October 7, 
1987, Birmingham, Alabama. 


correctional facilities. This translates into more in- 
mates serving longer sentences. 


Long-Term Inmates 


The definition of a “long-term” inmate is a rela- 
tive one. Unger and Buchanan (1985: 1) defined a 
long-term inmate as “one who has or will be contin- 
uously confined for a period of seven years.” Given 
that the average time served by inmates released 
from state correctional facilities in 1986 was 24.8 
months (Camp and Camp, 1987), this seems to be a 
reasonable definition. Inmates who have or will serve 
7 years are serving 238 percent longer than the na- 
tional average for inmates released in 1986. 

Data from a number of sources suggest not only 
an overall increase in sentence and time served by 
inmates but also a corresponding increase in the 
number of long-term inmates. Nationally, average 
time served for inmates released in 1982 was 23.9 
months (Camp and Camp, 1983). By 1986, this figure 
had increased to 24.8 months (Camp and Camp, 1987). 
Similarly, the national average sentence for inmates 
entering state facilities increased from 65.9 months 
in 1983 (Camp and Camp, 1983) to 77.7 months in 
1987 (Camp and Camp, 1987). The number of in- 


mates who have or will serve a minimum of 7 years — 


has also increased. Data from a survey of 23 correc- 
tions agencies reported that the percentage of males 
serving sentences of 7 years or more in state correc- 
tional facilities nationwide increased from 20.36 per- 
cent in 1979 to 24.79 percent in 1984. Similarly, the 
percentage of female long-term inmates in state in- 
stitutions increased from 18.4 to 18.9 percent over 
the same years. Some states reported proportions of 
long-term inmates as high as 68 percent for males 
and 55 percent for females (Unger and Buchanan, 
1985). Assuming that these agencies were represen- 
tative, these figures reflect an average increase of 
1,457 female inmates and 46,747 male inmates in 
state prison populations between January 1, 1979 
and January 1, 1984 (based on data from Bureau of 
Justice Statistics Report, 1986). 

Data on inmates serving sentences of 20 years or 
more reflect similar trends. As of January 1, 1983, 
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13.4 percent of all inmates in state facilities were 
serving 20 years or more (Camp and Camp, 1983). 
By January 1, 1987, this figure had increased to 15.7 
percent (Camp and Camp, 1987). If these figures are 
applied to the total state institutional population on 
these dates, it would represent an increase of 29,033 
inmates, a 55 percent increase in 4 years. 


Profile of Long-Term Inmates 


Most long-term inmates are male, white, rela- 
tively’ young—late 20’s to early 30’s (Unger and 
Buchanan, 1985; Wilson, 1985)—and single (Unger 
and Buchanan, 1985). While Unger and Buchanan 
(1985) found whites to be over-represented, Wilson 
(1985) found whites to be under-represented and 
blacks to be over-represented in the long-term in- 
mate population in relation to their representation 
in the general institutional population. 

Table 1 contains a distribution of the scores for 
long-term inmates from the “needs” section of the 
Kentucky Risk/Needs Classification instrument. This 
instrument is based on the National Institute of Cor- 
rections Classification Model. These long-term in- 
mates are offenders sentenced under Kentucky’s 
Persistent Felony Offender Statute. They have had 
at least two felony convictions prior to their current 
conviction and must serve a minimum of 10 years 
to parole consideration or, if given a relatively short 
sentence, 7.5 years to release with maximum sta- 
tutory good time. They will serve a minimum of 7.5 
years. These scores show that long-term inmates have 
deficiencies in a number of areas. Fifty percent or 
more of those long-term inmates have some degree 
of identified problem in the area of: alcohol and sub- 
stance abuse, vocational skills, job skills, education, 
living skills, and marital—family relations. Almost 
five percent were severely limited in their ability to 
function independently due to their level of intelli- 
gence. 


TABLE 1. SELECTED VARIABLES FROM THE NATIONAL 
INSTITUTE OF CORRECTIONS CLASSIFICATION SYSTEM 
FOR INCARCERATED PERSISTENT FELONY OFFENDERS 


IN THE FIRST DEGREE (PFO I 
Health: 
Sound 88.2% 
Handicap or Illness 9.9% 
Serious Problem 1.9% 
Alcohol Abuse: 
None 45.2 
Occasional 31.7 
Frequent 23.1 
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Substance Abuse: 
None 42.6 
Occasional 30.2 
Frequent 27.2 
Sexual Behavior: 
No Problem 79.7 
Minor Problem 8.1 
Severe Problem 12.2 
Emotional-Behavior Problems: 
None 70.8 
Symptoms 27.4 
Problems 1.8 
Vocational Skills: ’ 
Sufficient 19.5 
Minimal 51.5 
Needs Training 29.0 
Job-Related Skills: 
Good Work Habits 23.7 
Some Deficits 48.1 
Needs Strong Work Program 28.2 
Education: 
High School or GED 50.9 
Some Deficits 35.9 
Major Deficits 13.2 
Living Skills: 
Presents Self Appropriately 36.9 
Basic Survival Skills 58.2 
Lacks Living Skills 49 
Intelligence: 
Normal: Can Function Independently 56.8 
Some Needs for Assistance 35.7 
Independent Functioning 
Severely Limited 75 
Marital-F Relations: 
Stable 31.0 
Needs Improvement 54.8 
Stress 14.2 


Table 2 compares the needs data on long-term 
inmates in table 1 to data on repeat and first of- 
fenders who would not necessarily be long-term in- 
mates. This table reflects more similarities than 
differences among these three groups. Based on the 
modal categories for a number of needs assessed at 
classification, all three groups show moderate or se- 
vere deficiencies. At least half in each group exhibit 
some deficiency or need related to: alcohol abuse, 
substance abuse, vocational skills, job-related skills 
education, living skills, and marital-family rela- 
tions. Long-term inmates appear to be, in this sam- 
ple, as “needy” as the remainder of the institutional 
population. 
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TABLE 2. SELECTED VARIABLES FROM NATIONAL 
INSTITUTE OF CORRECTIONS CLASSIFICATION SCALE 
OF INCARCERATED PFO I’s AND COMPARISON GROUPS 


(MODAL CATEGORY) 
Repeat First 

Item PFO I Offenders Offenders 
Health: % % % 

Sound 88% 83% 78% 
Alcohol Abuse: 

Occasional or Frequent 55 63 74 
Substance Abuse: 

Occasional or Frequent 57 51 50 
Sexual Behavior: 

No Problem 80 81 73 
Emotional-Behavior Problem: 

None 71 67 70 
Vocational Skills: 

Minimal or Needs 

Training 81 76 15 
Job-Related Skills: 

Some Deficits or 

Needs Work Programs 76 79 71 

High School or GED 51 36 46 
Living Skills: 

Basic Survival Skills or : 

Lacks Living Skills 63 67 60 
Intelligence: 

Normal: Can Function 

Independently 57 55 60 
Marital-Family Relations: 

Needs Improvement or 

Stressed 69 65 63 


While the data in table 2 show long-term inmates 
to be no more “needy” than the rest of the prison 
population, there are some differences in institu- 
tional behavior. Unger and Buchanan (1985) re- 
ported that 50 percent of the long-term inmates had 
on the average less than two serious disciplinary 
violations and that less than 20 percent had five or 


more major infractions. Wilson and Vito (1986) found . 


comparable results. That is, 75 percent of the long- 
term inmates had no history of institutional violence 
in the last 5 years and 35 percent had no evident 
disciplinary infractions in the last 24 months. They 
were, however, more likely than other inmates to 
have had an incident of institutional violence and to 
have had one or more disciplinary infractions in the 
last 24 months. 

Long-term inmates bring “special needs” to the 
correctional setting, not in the degree of their treat- 
ment needs but in the role that lengthy incarceration 
can have in creating additional “needs” and in ag- 


‘ humanization “. . 


gravating existing problems. The “special needs” of 
long-term inmates are: 1) needs created by long-term 
confinement, 2) existing deficiencies that may be ag- 
gravated by the length of confinement, and 3) special 
management needs created by the length of con- 
finement. 


Effects of Long-Term Incarceration 


The characteristics of confinement that produce 
informal adjustments and coping mechanisms in in- 
mates have been delineated by Sykes (1958), Clem- 
mer (1958), and others. These conditions: 
routinization, debasement, mortification, and de- 
. subsume(s) in reality a set of de- 
bilitating events” (Guenther, 1982:235). In response 
to these events inmates make secondary adjustments 
(Goffman, 1961) and attempt to cope with the insti- 
tutional environment. 

While any experience with institutionalization 
produces adjustments, the impact of long-term in- 
carceration may function to produce exaggerated va- 
rieties of coping and adjustment. The prison 
experience desocializes and resocializes. The deso- 
cialization is caused by loss of personal and private 
property, loss of civil rights, status deprivation, help- 
lessness, and a redefinition of self. The resocializa- 
tion produces an institutionalized personality “. 
devoid of initiative, living from day to day,” blocked 
off from past and future (Fox, 1985:232). The reso- 
cialization produces submission to authority, glori- 
fication of self, acceptance of inmate norms, isolation 
from others, and social distancing (Peretti, 1970). 
The adjustment to long-term control is not a simple 
process. It involves coping with anxiety, homesick- 
ness, and grieving for losses and separations that 
accompany institutionalization. It produces protest, 
despair, and eventually detachment (Bowlby, 1962). 

All inmates exhibit some mechanisms of adjust- 
ment or “prisonization.” Anxiety and adjustment 
problems as well as adherence to outside (societal) 
values are related to an inmate’s length of incarcer- 
ation. The initial period after incarceration and the 
final period prior to release may produce the greatest 
anxiety, adjustment problems, and identification and/ 
or concern with free—world values (Wheeler, 1961, 
Clemmer, 1958). These adjustments may become ex- 
aggerated in the instances of long-term inmates. The 
separation is more extreme and consequently the 
loss is more grievous. The grieving process may thus 
produce more exaggerated forms of protest, despair, 
and more complete detachment from family mem- 
bers and others. These family and friends outside 
also experience the loss and grieving (Smykla, 1987). 
Family members adjust to the long-term separation 
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with detachment. This may be immediate or may be 
gradual as found by Johnson (1981) in his study of 
death row inmates. In Johnson’s study, the Alabama 
death row inmates feared and experienced a gradual 
diminishing of ties to their significant others. Their 
contact became less frequent, less intimate, and more 
hopeless. This adjustment by family members may 
be a psychological means of coping with the long- 
term absence or simply a product of time, energy, 
and effort. Time and absence weaken bonds. People 
change, schedules are altered, and visits and letters 
may become less of a priority. The fears of losing 
family and friends become realized and so the in- 
mate’s detachment from significant others and his 
or her outside life may become more extreme (see 
also Smykla, 1987). 

This process of detachment facilitates the strength 
of resocialization into the prison culture and the pro- 
duction of the institutionalized personality. Tom 
Runyon (1953) discussed a 5-year period as the av- 
erage time for an inmate to exhibit this institution- 
alization. Inmates who face longer sentences may 
reach this point sooner. Even if the length of time 
facing an inmate does not speed up the process, long- 
term inmates will spend longer. periods of time so- 
cialized into the prison culture and will be immersed 
in the subculture for more years. The negative re- 
sults may include heightened anxiety prior to re- 
lease and a failure to reidentify with or adjust to 
free-world society. Social changes can only be ex- 
perienced passively and vicariously by inmates. A 
period of 7, 10, 20 years lapsing without direct con- 
tact with and interaction in society results in release 
to an alien world. Time has stopped for these indi- 
viduals. Time in prison is time lost (Goffman, 1961). 
Reintegration is made more difficult if lengthy pe- 
riods of time have elapsed and major changes i in life- 
style necessitated. 

Lengthy incarceration may produce more specific 
psychological reactions. The Ganser Syndrome, 
characterized by mild confusion, flat emotional re- 
sponses, and persecutory reactions—a neurosis, but 
commonly called prison psychosis—can be brought 
on when “anxiety and frustration become intolera- 
ble” (Fox, 1985). These inmates go “stir crazy” in a 
“stir bugs” (Jacobs 1977) attempt to adjust to a more 
controlled environment than they can tolerate. The 
only cure is release—once this occurs the symptoms 
may subside (Wholey, 1937). Long-term incarcera- 
tion and adjustment pressures can produce this syn- 
drome and exacerbate the symptoms. 

Long-term incarceration also produces other forms 
of psychological disorders. Toch (1975) found that 
length of incarceration was related to the self-de- 
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structive behavior of inmates. Similarly, Wilson (1986) 
found that inmates with lengthy sentences and feel- 
ings of helplessness and futility were evident in cases 
of prison suicide. 

Long-term incarceration may create special prob- 
lems for inmates incarcerated at any age. However, 
those inmates who “age” in prison may face the spe- 
cial adjustment problems of elderly inmates. Most 
long-term inmates are 26 to 30 years of age (Unger 
and Buchanan, 1985). If they stay a minimum of 7 
years they will be 33 to 37 years of age at release. 
However, Buchanan (1985) also reported that just 
over half were over 30 years of age. Wilson and Vito 
(1985), in a study which included long-term inmates, 
reported that 37 percent were 35 to 44 years of age 
and 14.5 percent were 45 or older. Assuming a min- 
imum stay of 7 years, a number of these long-term 
inmates will become “elderly” prior to release. The 
aging in prison creates an additional set of concerns: 
fear of victimization, fear of dying in prison, in- 
creased medical needs, and increased differentiation 
from the predominantly young prison population 
(Wilson and Vito, 1986). 

Lengthy incarceration also increases the need for 
enhanced skill training. Inmates with already de- 
ficient vocational, educational, and other skills re- 
lated to self sufficiency will have their deficiencies 
exaggerated by the passage of time as their low— 
level skills become even more socially obsolete. 


Correctional Management Concerns 
and Issues 


The fact that the number of long term-inmaites is 
growing and will continue to grow is obvious. Equally 
obvious is the tendency for correctional administra- 
tors to be unable or unwilling to plan for this even- 
tuality—crisis management. With respect to long- 
term inmates, Unger and Buchanan (1985) found 
that responses to questions concerning the future 
were low partly due to the “unavailability or inac- 
cessibility” of data to use in decision-making. None- 
theless, long-term inmates will create management, 
control, and programmatic demands for administra- 
tors. 

Two of the most obvious demands that will be 
created by growing numbers of long-term inmates 
are: the need for more bed space and an increased 
financial cost for the duration of confinement. Even 
if the number of admissions to a correctional system 
does not increase, longer sentences will increase the 
length of time beds are occupied, reduce the turnover 
in occupied bed space, and increase the prison pop- 
ulation. This will increase the expenditures of cor- 
rectional systems as additional beds become necessary 


we 
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and as the cost of housing an inmate for duration of 
sentence is increased solely by the length of the time 
served. 

Long-term incarceration also affects the security 
level of inmates and consequently the availability 
of beds of specific levels of security. Classification 
criteria generally include length of sentence and/or 
time to release as factors in calculating risk level 
and the related security required for housing. Long- 
term inmates will spend lengthier periods of time in 
higher, more costly levels of security. Long-term in- 
carceration may produce disruptive behavior, in- 
debtedness on the yard, and perceived or actual threats 
from other inmates. This will increase the use of 
segregation—again, a costly form of housing. Sim- 
ilarly, the need to place long-term inmates in special 
segregation for observation to prevent self—destruc- 
tive behavior or to reduce the consequences of erratic 
emotional states will further increase the burden on 
special segregation units. 

Long-term inmates will have plenty of time to fill. 
A lack of structured activity to fill this time will 
create control problems. Educational, vocational, and 
recreational programs to “keep them occupied” will 
need to be instituted and/or expanded. This will en- 
hance control and manageability as they are “kept 
busy” and not otherwise filling time with illicit ac- 
tivities. It should also enhance manageability by di- 
verting inmates’ attention from feelings of 
hopelessness and loss. 

Long-term inmates will require specialized pro- 
grams in mental health services. These services can 
serve a dual function of assisting the inmate’s per- 
sonal adjustment and reducing disciplinary prob- 
lems arising from maladjustment or adjustment 
problems, therefore making the inmate more man- 
ageable. Including families in some institutional ser- 
vices should enhance the family’s adjustment with 
a similar effect on the inmate. Providing families 
with information about the inmate, what his or her 
life will be like in the institution, and some expec- 
tations of the inmate’s adjustment stages would be 
of great benefit. When possible, housing inmates in 
close proximity to family would help to maintain 
personal contact with significant others. Programs 
for overnight or weekend visits with children would 
also aid in retaining bonds, especially for female in- 
mates for whom the separation from children is one 
of the most acute losses during incarceration. Other 
low cost strategies are more open phone call policies, 
more day-long visits, and possibly conjugal visita- 
tion. 

Long-term inmates will require more financial as- 
sistance from institutional funds. As contacts with 


the outside subside and terminate over the years, so 
will the deposits te the inmate’s account. Pay for 
work and/or monetary assistance will need to be pro- 
vided to reduce the need to borrow and barter and 
the resulting indebtedness that can occur and create 
management problems. 

Long-term inmates will increase the size of the 
elderly inmate population. This population requires 
specialized housing and services. For example, el- 
derly inmates require housing that is accessible to 
the physically handicapped. Similarly, housing units 
which provide for separation from the general pop- 
ulation to reduce victimization or the consequences 
of fear of victimization will be necessary. Greater 
accessibility to medical services as well as special 
recreation, education, and work programs will also 
be required. Currently, the small size of this popu- 
lation in many states does not justify separate hous- 
ing. However, as more inmates age in prison this 
type of housing will be required. Expanded medical 
services will likewise be necessary. 

Long-term inmates will require more educational, 
vocational, and pre-release programs to update their 
already deficient skills and to prepare them for the 
extreme changes they will face upon re-entry to the 
community. The need for halfway houses, nursing 
homes, and other forms of housing for inmates who 
have lost contact with family and support networks 
will increase. The need for graduated release will be 
important to “ease” the inmate back into society even 
where a support network exists. Movement from 
minimum custody to a halfway house setting, to in- 
tensive community supervision, to regular commu- 
nity supervision will facilitate the readjustment and 
will “test” the inmate’s progress at increasingly less 
stringent levels of control and supervision. This en- 
hanced supervision and graduated release will be 
especially important for long-term inmates. The 
length of their incarceration, anxiety about re-entry, 
loss of family and community ties, and minimal or 
obsolete job skills will make them high-risk place- 
ments in the community. Increased supervision, i.e., 
enhanced surveillance and enhanced services, will 
be critical to their successful reintegration. 


Conclusions 
The number and proportion of long-term inmates 
is growing and will continue to do so. The manage- 
ment and control of this special needs group will 
require additional monies and planning to imple- 
ment necessary changes. Long-term inmates have 
specialized needs which will require attention from 


correctional systems TERNENMIC UNAM RsITY 


LIBRARY 


OCT 17 1988 


U. S. Depository Document 


ofl 


Age 
> 
=7 
=a 
= 
= 
Sey 


effectively meet the needs of shorter-term inmates. 
Without anticipation of and planning for these needs, 
serious management and control problems will de- 
velop. Correctional systems need to begin to set in 
motion the strategies necessary to meet these needs. 
Long-term inmates need not be a problem unless, as 


- a growing special needs group, they are treated with 


benign neglect. In fact, the longer time served may 
be turned into an asset if behavior control and be- 
havior change programs are substituted in lieu of 
simple warehousing. Certainly, a concerted effort to 
change which is executed over a 7 rather than a 2- 
year period of time will have an increased probabil- 
ity for an impact on future behavior. 
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The Use of Comal Substitutes: Prison Discipline 
in Texas 


By MARILYN D. MCSHANE AND H. MICHAEL GENTRY* 


Introduction 


ISCIPLINE HAS long been considered the es- 

sence of control in operating penal institu- 

tions. In its 1931 report the Wickersham 
Commission claimed, “discipline . . . determines the 
influence of the institution-upon inmates. It deter- 
mines the relationship between the prisoners and 
prison officials. It sets the mood and temper of all 
other activities within the prison.”! 

In recent years, there has been a considerable 
amount of research on discipline within the prison; 
the characteristics of disciplinary offenders,” the re- 
lationship of rule infractions to overall prison ad- 
justment,’ and the effects of disciplinary infractions 
on parole and other release performances‘ have all 
been explored. Ironically, however, the decision pro- 
cesses of prison discipline have operated apart from 
public scrutiny and have been neglected in criminal 
justice literature.5 Examining changes in the struc- 
ture and process of the disciplinary system gives us 
insight into evolving management strategies in cor- 
rectional administration. 


Background 

Discipline in the early 19th century was a penal 
philosophy aimed at individual reform through si- 
lence, solitude, and repentence. Work, separation from 
amoral influences, and strict rules were aids to in- 
still character in the inmates’ “lost souls.” As the 
prisons grew in size and administrative complexity, 
humanitarian reformists were replaced by state bu- 
reaucrats, and individual rehabilitation was re- 
placed by economic efficiency as an institutional goal. 

Insisting that most reformers had abandoned the 
notion of rehabilitation, many officials in the 1830’s 
defended the use of corporal punishment as a way 
of forcing inmates to behave. One assistant warden 
at Sing Sing proclaimed that convicts “must be made 
to know that here they must submit to every regu- 
lation and obey every command of their keepers.”” 


*Marilyn McShane is former director of counsel substi- 
tutes for the Texas Department of Corrections and currently 
visiting professor at the University of Missouri, St. Louis. 
H. Michael Gentry is southern regional coordinator of coun- 
sel substitutes with the Texas Department of Corrections. 


In 1883, the Texas Legislature had the Penitentiary 


Board draw up specific rules and regulations for em- 


ployees and inmates outlining the only punishments 


allowed. These included: 


confinement in dark cell (not exceeding 7 days at .a time) 
. confinement in dark cell or other cell in irons 

. ball & chain, shackles or spike on ankle 

. deprivation of privileges in whole or in part 

. forfeiture of communication in whole or in part 


. whipping (only a special order in writing of superintendent, 
asssistant superintendent or inspector)® 
Although corporal punishment has virtually been 
eliminated by major reforms that have taken place 
in the last century, the philosphy of controlling be- 
havior through strict discipline remained critical to 
the management of penal institutions. In 1967, the 
President’s Commission on Law Enforcement and 
Administration of Justice stated, “. . . no institution 
can be operated safely and efficiently unless its oc- 
cupants conform to some minimal standards of or- 
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derly behavior.” At this same time the courts began 
requiring officials to follow constitutionally implied 
standards in most areas of prison operations. 

State and Federal courts, departing from a tra- 
dition of noninterference in matters once considered 
the discretion of administration, began instituting 
procedural safeguards to protect the rights of the 
incarcerated. Noting this judicial trend, many states 
initiated their own “due process” formulas for dis- 
ciplinary actions. 

In 1974, the American Bar Association charac- 
terized 2: elements of due process for imposing pun- 
ishment on inmates and surveyed the states about 
the availability of each. At that time every state had 
written rules specifying the offenses for which one 
could be charged. All of those questioned used im- 
partial tribunals to conduct hearings and allowed 
the inmate to appear at the hearing. In addition, all 
respondents allowed the inmate to be present during 
the taking of evidence and to make his own state- 
ment. Only 14, or 37 percent of the states responding, 
allowed the inmate to be represented by counsel (most 
often at the inmate’s own expense), while 39 or 89 
percent allowed representation by a counsel-substi- 
tute.!° Many states followed the 1973 recommen- 
dation of the National Advisory Commission on 
Criminal Justice Standards and Goals that offenders 
be allowed to select someone, including legal coun- 
sel, to assist them at hearing.'! These counsel-sub- 
stitutes range from other inmates to law students to 
a list of staff members to assist with the inmate’s 
defense. A closer look at one state system, that of 
Texas, illustrates how the refinement of the disci- 
plinary process including the use of counsel substi- 
tutes has accommodated both court and mangement 
concerns. 


Court Intervention in the Texas Prisons 

It is not surprising that disciplinary practices were 
a key issue in the landmark case, Ruiz v. Estelle,'” 
which questioned the constitutionality of many pol- 
icies in the Texas Department of Corrections. Just 
a few years earlier widespread abuses, particularly 
in the area of discipline, had triggered litigation and 
Federal intervention in the juvenile justice system.!° 
Filed in 1972 and consolidated from a number of 


®The President’s Commission on Law Enforcement and the Administration of Jus- 
Washington, DC: Government Printing Office, 


i Practices and Procedures. Washington, DC: American Bar Association, 1974. 

ational Commission on Criminal Justice Standards end Geale: Cor- 
rections. U.S. Dept. of Justice, Washington, DC, 1973. 

12 Ruiz v. Estelle 503 F Supp 1265 (S.D. Tex 1980), affd in part rev'd in part, Ruiz 
v. Estelle, 679 F.2d 1115 (5th Cir. 1982). 

13 Morales v. Turman 364 F.Supp. 166 (E.D. Tex. 1973). 
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individual petitions in 1974, the Ruiz case was fi- 
nally heard in 1978. The results were sweeping re- 
forms in every area from sanitation to access to courts. 

System—wide changes initiated by the court in- 
cluded a formal administrative disciplinary process 
replacing the arbitrary and cruel practices of threats 
and brutality. In developing guidelines for this dis- 
ciplinary system the parties used standards outlined 
in the 1974 Supreme Court decision, Wolff v. Mc- 
Donnell.'4 


Wolff v. McDonnell 


In Wolff, the Court decided that certain procedural 
steps are required before an inmate can be deprived 
of statutorily granted “good time” credit. Most courts 
have subsequently extended Wolff to hearings that 
could result in solitary confinement and cell restric- 
tion since these too are considered deprivations of 
liberty. The safeguards outlined by Wolff include: 


a. written notification of the charges at least 24 hours before 
the hearing, describing specific conduct upon which charges 
are based 

b. 

nce 

c. an impartial tribunal for hearing 

d. a finding of guilt must contain a summary of the evidence 
relied upon a specific statement on the reason for the find- 

-ing of guilt. 

Though Wolff did not require that assistance be af- 
forded to inmates in the disciplinary process, it rec- 
ognized a limited need in cases where an inmate was 
illiterate or the issues were complex. Ironically, it 
was Justice Marshall’s dissent that has most influ- 
enced the development of counsel substitute pro- 
grams: 

I would held that any prisoner is constitutionally entitled to 

the assistance of a competent fellow inmate or correctional 

staff member or if the institution chooses, such other alter- 


natives as the assistance of law students to aid in the prepa- 
ration of his defense. 


Discipline under Ruiz 


As a result of the court’s finding that the Texas 
prisons were in violation of the 8th and 14th amend- 
ments the parties entered into an agreement resolv- 
ing the primary disputes of prisoner treatment. As 
ordered, the Texas Department of Corrections (here- 
inafter referred to as TDC) adopted an expanded ver- 
sion of Wolff protections for disciplinary hearings. 
Uniformed officers became substitute counsels, as- 
sisting in designated cases where the inmate was 
“mentally impaired, illiterate, or did not understand 
English, or because of the complexity of the issue, 


14 Wolff v. McDonnell 418 U.S. 539 (1974). 
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the inmate would not be able to collect and present 
evidence necessary to an adequate comprehension of 
the case; or if an inmate is confined to any form of 
segregation pending the hearing.” Substitute coun- 
sel!® was also afforded when. the inmate requested 
or when a witness requested by the accused was un- 
able to attend and statements had to be obtained and 
presented at the hearing. 


Critique of the Substitute Counsel 


The switch in role from rule enforcer to inmate 
advocate was a difficult burden for the average cor- 
rectional officer. The emphasis on treatment and re- 
habilitation, according to Cressey,!” gives 
contradictory directives to those accustomed to en- 
forcing the rules of security. On some units, officers 
rotated the task of substitute counsel while on others 
it was a permanent assignment for the slow and 
ineffective employee. 

Though the guidelines for the appointment of sub- 
stitute counsel on each case were fairly clear-cut, 
their performance was scrutinized by the Special 
Master’s Office overseeing the implementation of 
federally mandated reforms. The work of the sub- 
stitute counsel suffered from’no training and no in- 
centive to perform this task well. In addition, the 
officer often had other security responsibilities to 
accomplish at the same time: As was characteristic 
of much of the disciplinary process, documentation 
was extremely poor. It was often difficult to deter- 
mine whether the inmates were properly notified of 
the charges pending against them (served), inter- 
viewed, or assisted in gathering evidence and wit- 
nesses. 

By surveys and periodic observation the Special 
Master’s Office concluded that in many cases, the 
officer substitute counsel had not read or explained 
the charges, had not obtained statements or assisted 
the inmate in preparing a defense. They wrote: 

Unfortunately, the performance of the majority of counsel sub- 

stitutes observed in person or monitored on tape was inade- 

quate. To suggest that most are not acting as effective advocates 
for their clients fails to reflect the magnitude of the problem. 

Observation of proceedings at various units left the impression 

that the function of most counsel substitutes was to escort the 


accused to and from the hearing, for during every stage of the 
proceeding, the counsel substitute stood inexplicably mute. In 


15Texas Department of Corrections, Discipli 
1986. 
16Inside TDC, the term “substitute counsel” was used to describe the original 
program where correctional officers assisted the inmate at disciplinary hearings. The 
new program, made up of non-correctiona! employees, uses the title “counsel substitute.” 
The Special Master’s Office and the courts have, however, used the terms interchange- 
ably and it was the authors’ intent to keep their quotes exact despite the confusing use 
of the two terms. 

17D. Cressey, 


-y Rules and Procedures for Inmates, 


“Contradictory Directives in Complex Organizations: Cases of Pris- 


ons,” Admin. Sc. Q. (4) June 1959, pp. 1-19. 


the course of monitoring this area, the monitor observed coun- 
sel substitutes who obviously had not discussed the case with 
their client, who failed to assist the prisoner when he was 
having difficulty phrasing a question or making a statement, 
or who declined to question witnesses who had made incrim- 
inating statements against the accused. Moreover, such lapses 
were not isolated instances, but common occurrences at most 
of the 
As a result of deficiencies in the substitute coun- 
sel’s performance, it was obvious that the plaintiffs 
could press for the abolition of the officer substitute 
counsels. They could also insist on a program where 
inmates assisted each other. To avoid this, the de- 
fendants, TDC, proposed creating a program of non- 
correctional counsel substitutes. In exchange, the 
plaintiffs would permanently eliminate the idea of 
inmates assisting each other in disciplinary matters. 
This agreement was the basis for the establishment 
of a new counsel substitute program using non-uni- 
formed, non-correctional TDC employees as inmate 
advocates. 


The New Counsel Substitute Program 


The new counsel substitute is under the direct 
supervision of a separate office, Staff Counsel for 
Inmates. These employees are no longer evaluted or 
controlled by the disciplinary captain. Though the 
function of the counsel substitute is regulated in- 
dependently from the unit, he or she is still required 
to follow TDC guidelines and any specific unit rules 
and regulations mandated by the unit wardens. This 
sytem, known as “dual supervision,” applies to a 
number of technical positions within the prison sys- 
tem. Counsel substitutes, like medical and psychi- 
atric specialists, are monitored by unit administrative 
staff as well as their own independent technical su- 
pervisors. 

The disciplinary process under the old substitute 
counsel program varied from unit to unit with much 
discretion over necessary documentation. In con- 
trast, the new counsel substitute program has de- 
veloped a centralized system of uniform documents, 
records, and reporting techniques. | 

Once a case is assigned to a counsel substitute, 
that case remains in his or her control until com- 
pleted. Unlike the old system where the officer sub- 
stitute counsel only represented the inmate (entering 
at a later point in the case), the counsel substitute 
begins working on a case by serving notice of the 
charges to the inmate and continues through the 
possible appeals following the disciplinary hearing. 

The counsel substitute, or CS, begins by screening 


18Qffice of the Special Master. Thirty-eighth Monitor's Report, filed in the U.S. 
District Court of Texas, Houston Division, Civil Action No. H-78-987-CA, Ruiz v. 
McCotter. 
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each case for proper format and charge. The TDC 
Rulebook outlines the basic information that must 
be included in the disciplinary report. The CS en- 
sures that the factual information is complete and 
that the elements of each charge are clearly estab- 
lished in the report. If the offence description is de- 
ficient, it is his or her responsibility to notify the 
disciplinary captain and attempt to have the case 
rewritten or dismissed. If the offense description in- 
dicates that the incident was not serious, the CS will 
attempt to have the case reduced from a major to a 
minor offense. The intent here is to have those cases 
reduced at the earliest point in time, prior to costly 
investments in investigations, preparation, and 
hearing time. One goal of the CS program is to have 
more cases reduced before hearing and less cases 
reduced at hearing as was the previous tendency. 

The CS serves the case (notifies the inmate that 
charges are pending), making sure the prisoner un- 
derstands the charges and informs the inmate of his 
or her rights in the proceeding. These rights, derived 
directly from Wolff, are listed on a form which is 
checked off and initialed by the CS. This form serves 
as verification of due process notification should the 
case be audited later. After serving the case, the CS 
documents the inmate’s version of the incident (in- 
cluding any excuses or facts that might contradict 
the officer’s report). 

The next step of the investigation is to follow up 
on any relevant facts the inmate has provided. This 
might be medical information, appointment slips, 
valid craft-making cards, or shaving passes. Where 
the inmate pleads not quilty and provides specific 
information on his behalf, it is the responsibility of 
the CS to interview the charging officer and inform 
him or her of the inmate’s contradictory evidence. 
The counsel substitute will then document any state- 
ments the officer provides to clarify the cirumstances 
surrounding the alleged incident. In addition, the 
CS may gather unit records such as use-of-force re- 
ports, incident videotapes, property issue receipts, 
work rosters, and inspection logs to corroborate an 
officer’s allegation. The CS also interviews witnesses 
and may obtain their written statements. By con- 
ducting a thorough fact-finding investigation, the CS 
has all the necessary information to accurately ad- 
vise the inmate. The consolidation of the functions 
of notifier, investigator, and advocate at the hearing 
also reduces the manpower from three separate of- 
ficers to one counsel substitute. 

The completed report, a balanced coverage of all 
pertinent facts, is submitted to the captain of the 
disciplinary committee prior to the hearing. The CS 
may also use this time and all of the facts uncovered 
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in the investigation to confer with the inmate over 
defense strategy, plea, and questions or testimony 
needed at the hearing. 

Another critical aspect of the CS’s job occurs be- 
fore the actual hearing. While conducting the in- 
vestigation it is possible that the CS will uncover 
information that will mitigate the circumstances 
surrounding the incident. For example, a CS might 
find that the inmate charged with not going to work 
had a valid appointment that was not noted in his 
medical records, or that the contact between the in- 
mate and an officer originally written as “striking 
an officer” was accidental. In such cases this evi- 
dence is presented to the disciplinary captain. The 
CS attempts to negotiate a reduction or dismissal of 
the charge. In many instances-the investigation will 
show that a less serious charge (e.g., creating un- 
necessary noise, rather than inciting a riot) may be 
more appropriate, and the CS will request this change. 

Without direct control over the number of cases 
written, the CS can still affect the caseload. By timely 
reductions and dismissals of cases, the disciplinary 
process becomes more effecient and effective. By hav- 
ing poorly written or unsubstantiated charges elim- 
inated from the process early, management can focus 
on bringing other cases to a timely resolution. Also, 
administrators believe that this is the type of in- 
volvement the court monitors were expecting from 
the CS. Though these types of resolutions may have 
existed under the old program, they were not con- 
ducted in a structured, consistent manner, nor were 
they documented. Since there were no accounts of 
the dispositions other than findings of guilt, it was 


. difficult to prove their existence. Under the current 


program, all reductions, dismissals, and not guilty 
findings are part of the regular monthly reporting 
system. These reports also function as a mangement 
tool for comparison, efficiency analysis, and identi- 
fication of trends. 

In defense of prison administrators, they were as 
statistically naive as the court monitors who did no 
investigation of prehearing resolution. The Special 
Master’s Office only monitored cases that resulted 
in major hearings. When they investigated a unit, 
they analyzed the hearing paperwork or tapes of cases 
tried from a designated period of time or sat in on 
major hearings. There was no recognition of cases 
that had dropped out of the system. Neither the re- 
porting nor the monitoring procedure reflected any 
outcome other than the formal resolution of cases. 

The final stage of the case is the hearing. The CS 
stands with the accused and acts on his behalf by 
presenting evidence or mitigating circumstances 
concerning the inmate or the incident. It is also the 
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responsibility of the CS to represent inmates who 
are unable or refuse to attend the disciplinary hear- 


As an advocate for the inmate, the CS has two 
concerns: the determination: of guilt or innoncence 
and, if guilty, the possible punishment. 

Depending on the plea, the CS is responsible dur- 
ing the hearing for either presenting evidence that 
will support the inmate’s innocence, or providing 
mitigating circumstances that will cause the com- 
mittee to show leniency in punishment. As much as 
possible, the CS acts as a spokesman for the inmate 
by questioning witnesses, presenting the documen- 
tary evidence, and explaining the inmate’s version 
of the incident. 

Finally, the CS assists inmates in filing appeals 
on issues related to the case. This assistance may be 
as simple as explaining the issues or grounds for 
appeal to actually writing out appeals for the illit- 
erate or intellecutally handicapped inmate. When 
there are no grounds for appeal or the inmate’s in- 
tended appeal is frivolous, this is also explained. The 
independent status of the CSs offers them credibility 
in their assessments that the officers did not pre- 
viously have. 

The new counsel substitute program was imple- 
mented gradually over a 2-year period on all of the 
28 units within the TDC. This gave the program 
director the opportunity to ensure that each group 
of counsel substitutes was properly trained and su- 
pervised before a new unit was undertaken. Each 
unit had its own unique population and needs that 
had to be accommodated despite the centralized and 
uniform nature of the operation. In an early report 
on the success of the counsel substitutes, the Special 
Master’s Office cited great improvement in the dis- 
ciplinary process, due in great part to the concern 


and hard work of the counsel substitutes.!® 


Summary 


According to Jacobs”° a prison cannot meet the 
demands of the prisoners, various interest groups, 
and the courts and still maintain control without a 
unique form of administration—rational-legal bu- 
reaucracy. The standards set by court intervention 
in Texas have been met by the creation of an ad- 
ministration guided by staff attorneys and a highly 
sophisticated disciplinary process.2! The Texas 
Counsel Substitute Program is typical of the pro- 
grams created out of the resolution of interests, com- 
promise, and change. Derived from concepts in the 
U.S. Supreme Court decision, Wolff v. McDonnell, 
and liberally expanded in Ruiz, the program offers 
assistance to all inmates requesting representation 
in the disciplinary process. Originally staffed by cor- 
rectional officers, the monitors found sufficient 
weaknesses in the service to cause the creation of 


an alternative program. Thus, civilian (non-correc- . 


tional) staff members, independent of direct unit con- 
trol, assumed the inmate advocate role. 

The current counsel substitute program functions 
under guidelines that are state-of-the-art in prison 
discipline and in prisoner protection. With safe- 
guards that exceed the mandates of Wolff, this pro- 
gram, under the watchful eye of the Special Master, 
is pioneering the standards for inmate advocacy within 
the prison setting. Through efforts like these, the 
TDC looks forward to release from monitoring and 
the end of 15 years of continuous judicial interven- 
tion. 


19 Office of the Special Master. Forty-fifth Monitor’s Report, filed in the U.S. District 
Court of Texas, Houston Division, Civil Action No. H-78-987-CA, Ruiz v. Lynaugh. 

20J. B. Jacobs, Stateville. Chicago: U. of Chicago Press, 1977. 

21D. Parr, An Analysis of the Critical Phases of Administrative Discipline Devel- 
opment at the Texas Department of Corrections (thesis), Sam Houston State University, 
Huntsville, TX, 1987. 
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Fulfilling Juvenile Restitution Requirements in 
Community Correctional Programs 


By H. TED RUBIN* 


REQUIREMENT for juvenile offenders to pay 

back their victims for losses or damages oc- 

casioned has become a frequent sanction in 
American juvenile courts. An alternative sanction, 
to require juvenile offenders to perform community 
work service hours to pay back the community for 
injuries sustained to its human or physical environ- 
ment from delinquent offenses is also a commonly 
invoked penalty. Community work service may be 
compelled with victimless crimes or as an added 
sanction to financial restitution and victim reim- 
bursement mandates. The concept of restitution that 
is used here encompasses these several forms of re- 
quirements, although in some jurisdictions, at pres- 
ent, the term restitution applies to financial 
requirements only. 

Both forms of juvenile restitution are used by cer- 
tain police agencies in approving diversion from fur- 
ther penetration into the juvenile justice system 
(Rubin, 1987). They are used at the intake stage of 
juvenile court processing in conjection with diversion 
or informal probation determinations (Ariz. Rev. Stat. 
Ann § 8-230-.01; Tex. Fam. Code Ann § 53.03). They 
are most commonly applied at the juvenile court dis- 
positional stage, typically as a condition of probation 
but also as a sole sanction (Schneider and Bazemore, 
1985; Juvenile Restitution Program, 1987). Resti- 
tution may be ordered by a juvenile parole authority, 
for example, when a juvenile on aftercare status re- 
offends and this offense is handled not through a 
court system but as a revocation or as the basis of 
additional requirements in retaining the aftercare 
status (Utah Code Ann. § 55-11b-23; Tex. Hum. Res. 
Code § 61.081). 

This article focuses on the carryover of judicially 
ordered restitution requirements into community 


*H. Ted Rubin is senior associate, Juvenile and Criminal 
Justice, Institute for Court Management of the National 
Center for State Courts, Denver, Colorado. 

Funding for this research was provided by the Office of 
Juvenile Justice and Delinquency Prevention. The views 
and opinions expressed here are those of the author and do 
not necessarily express the opinions or policies of the U. S. 
Department of Justice. The author wishes to acknowledge 
the cooperation of juvenile justice officials in Denver, Son- 
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visits were conducted, and others, elsewhere, who re- 
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correctional settings. These settings include day 
treatment programs, non-secure residential pro- 
grams both public and private, drug and alcohol 
treatment settings, and local or regional secure pre- 
trial detention facilities following a disposition or 
sentence of confinement. 

Several approaches to restitution are followed with 
these placements. One is to order financial restitu- 
tion for the offense that prompts placement but to 
avoid consideration of payment for this and any prior 
restitution requirements until the youth completes 
the program and returns home on regular probation 
status. A second rejects adding community work ser- 
vice hours to the placement disposition, reasoning 
that the placement is a sufficient sanction and the 
court should not enter mandates which may inter- 
fere with the facility’s program of correctional treat- 
ment. Consistent with this approach, community work 
service hours ordered with prior offenses also go on 
hold during the placement period. 

There are other models which better fit the ac- 
countability precept of restitution. Financial and 
community work service restitution are ordered in 
conjunction with the offense that leads to placement; 
placement agency administrators have designed into 
their program opportunities for juveniles to earn 
money to pay back victims and perform unpaid work 
tasks that assist their agency or other non-profit or 
governmental agencies nearby. It is the author’s con- 
tention that this latter approach is more beneficial 
to the victim, the community, and the juvenile, and 
that each juvenile court system should close any gaps 
in its continuum of restitution expectations and en- 
hance its collaboration with placement settings to 
maximize restitution compliance. 

The following sections present program models of 
these different types of placement resources and then 
discuss a range of issues related to implementing 
restitution in these settings. 


Day Treatment Settings 


These programs consist of all day or much of the 
day alternative education and psychologically ori- 
ented treatment. They may include recreation, cul- 
tural enrichment, and job skills orientation. An 
example is New Pride, Inc. in Denver, Colorado, that 
serves 12- to 18-year-old delinquent youths referred 


by the court as an alternative to residential or in- 
stitutional placement. The program includes a learn- 
ing center designed to remediate educational 
deficiencies and develop basic academic skills lead- 
ing to a G.E.D., a high school diploma, or entry into 
vocational training. It is also in partnership with 
Midtown Services, a for-profit small business spinoff 
that trains and employs New Pride clients in prop- 
erty maintenance and business services jobs. The 
former includes janitorial work, building mainte- 
nance, snow shoveling, landscaping, and the setting 
up of and cleaning up after community events. The 
latter involves a variety of tasks in conjunction with 
bulk mailings. Virtually all juveniles enrolled in New 
Pride come with financial restitution requirements. 
Community work service hours are not assigned to 
these juveniles. All juveniles have significant rec- 
ords of law violations. The juveniles are paid for both 
training and work during the 4-month job compo- 
nent of the overall 6-month New Pride program. En- 
rollment in the learning center is a requisite for 
enrollment in the job component. Midtown Services 
provides an 80-hour pre-work vocational training 
program, knowing that an investment in training 
will achieve better contract performance with the 
businesses and organizations it serves. Juveniles be- 
gin at $3.35 an hour. They typically work 20 hours 
a week and must make restitution payment from 
their weekly pay. Restitution fulfillment is central 
to the New Pride accountability philosophy. 
Residential Settings 

The Sonoma County Probation Camp, Healds- 
burg, California, serves 20 delinquent juveniles ages 
16 through 18 years. Most are repetitive property 
offenders. All juveniles are under court commitment 
and remain at the camp 7 to 8 months. A school 
program consists of one-half day academic education 
and one-half day industrial education. The latter fea- 
tures welding, carpentry, cooking, gardening and 
landscaping, and janitorial training. Through con- 
tracts with the state parks department, residents 
make picnic tables, food lockers, outdoor toilets, road 
and parking barricades, garhage cans, and picnic 
camp stoves that must meet: quality control stan- 
dards. Income generated through contracts is used 
to improve vocational equipment and tools, enable 
recreational and wilderness experiences, and, in spe- 
cial cases, assist in the independent living of a camp 
graduate when no parental support is available. On 
weekends or on an afternoon in lieu of industrial 
education, camp residents have done landscaping at 
boys’ clubs, constructed and installed a sand table 
and storage shed at a schoc! for developmentally 
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disabled children, and painted nursery school build- 
ings. 

Approximately 75 percent of camp residents bring 
financial restitution requirements with them; com- 
munity work service hours are not part of the judicial 
order, possibly, the camp superintendent says, be- 
cause the court knows that residents perform com- 
munity service projects as part of the camp’s program. 

The camp has a written rule that each juvenile 
ordered to pay restitution, fines, or court costs must 
earn $50 a month for payment. To implement the 
rule, the camp’s administration takes responsibility 
for creating earning opportunities for these ycuths. 
At the time of the author’s site visit, the earning 
opportunity enabled juveniles to place kiln dried 
walnut wood scraps into a duffel bag for sale to the 
public. The wood is obtained at no cost from a com- 
pany whose personnel manager sits on the 24-mem- 
ber camp advisory committee. County employees and 
the public are notified they can pick up the kindling 
wood for $1 a bag at the camp. The juveniles are 
paid 75 cents per bag, the sack costing 25 cents. With 
effort, residents can earn $7.50 an hour for restitu- 
tion payment. Other restitution earning projects have 
been to make concrete foundation blocks, engineer’s 
stakes that were sold to lumber yards for resale, and 
metal crossing signs of a goose or a chicken that were 
sold to the public. During fiscal year 1987, residents 
paid back $2,372 to victims. 

The administration has the flexibility, if it is un- 
able to come up with similar restitution-earning jobs, 
of converting certain of its contract wood and metal 
products efforts into a post-school hours or weekend 
time shift and then to stipend the juveniles from the 
contract income to make restitution payments. Camp 
staff members also serve as aftercare counselors; the 
same monthly restitution requirement is mandated 
following release, when there is a balance. A pre- 
release job-obtainment skills program facilitates 
community employment achievement. 

Harborcreek Youth Services, Erie, Pennsylvania, 
is a multidimensional agency that serves 50 delin- 
quent and dependent juveniles in its residence that 
has a school on the grounds; it provides a day treat- 
ment program that is also on the grounds and main- 
tains specialized foster homes and six group homes 
at different locations in the area. ‘ 

The residential facility includes a structured Work 
Experience Program for juveniles, 15 through 17 
years, who are not seen as capable of completing high 
school. The program begins with aptitude and oc- 
cupational interest testing, shifts into a 2-week ori- 
entation to the world of work, and then progresses 
to a 5-month evaluated work experience. 
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The work includes building maintenance, food and 
laundry service, vehicle maintenance, serving as aids 
to health, clerical, and educational staff, and other 
on-grounds tasks. The three steps in this phase move 
from observation to responsibilities without pay to 
responsibilities with pay. A successful evaluation 
leads to off-campus jobs doing maintenance, pressure 
cleaning, and truck cleaning at a bakery, washing 
cars at the nearby state police barracks, and work 
for other off-campus businesses. Classes at a nearby 
technical school may be arranged. Youths from other 
Harborcreek components may participate in the Work 
Experience Program. Over time, pay can increase to 
the minimum wage. The Harborcreek administra- 
tion is committed to juvenile paymeat of financial 
restitution and any court fines or costs during a ju- 
venile’s residence. During the first 10 months of 1987, 
$7,243 was paid back for these purposes, mostly for 
financial restitution. Reportedly, approximately 80 
percent of juveniles clear up financial restitution re- 
quirements while in residence. 

Community work service orders are rarely in- 
cluded in an order of placement, although they do 
accompany children placed by the court into an agency 
foster home. Residential staff are not particularly 
attentive to any community work service require- 
ments. 

Perseus House, Inc., Erie, Pennsylvania, main- 
tains four group residences for delinquent and de- 
pendent youths placed in its care by the local juvenile 
court. In 1981, it added an employment preparation 
program when it opened a gasoline service station. 
The agency’s commitment to financial restitution re- 
quirements is clear. The juveniles may earn these 
funds in the summer time through participation in 
Job Training Partnership Act employment or year 
round at the gas station. Perseus House emphasizes 
that the objective of the gas station experience is 
that juveniles will go on to jobs and not only to gas 
station jobs. Further, the method used is training 
and not work. This training program requires from 
5 to 8 months. It is for 16- and 17-year-olds, mostly 
boys, is an alternative educational setting, and sup- 
plements the residential program. Youths are at the 
station from 3 to 5 days a week. 

There are five stages to the training that is based 
on the development of a productive work ethic, a 
“proper employment attitude,” and the application 
of “performance aptitudes as well as verbal skills.” 
There is an initial orientation phase where young- 
sters are instructed in an employment manual and 
in how to serve customers at the gasoline dispensing 
islands. In the second phase, they move more into 
an employee position, are paid, are given their own 
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key to the cash register, pump gas regularly, are 
introduced to the tire changing machine and limited 
mechanics’ duties, and receive further instruction on 
work habits and employers’ expectations. In the third 
stage, youths both pump gas and work under in- 
struction at mechanics’ chores such as tune ups and 
engine and transmission repairs. Phase four includes 
limited gasoline pumping, major work in the auto 
repair shop, and instruction on how to look for jobs. 
In the final phase, juveniles prepare resumes, obtain 
references, and go out for job interviews. They con- 
tinue to work at the station until they secure em- 
ployment. 

The youths are paid for pumping gas, working up 
to the minimum wage over a 9-week period. Typi- 
cally, they work 20 hours a week at the station. They 
are not paid for garage repair work which is seen as 
strictly educational. G.E.D. training, provided con- 
currently with the gas station training experience, 
normally is completed about the time a youth seeks 
employment. An estimated $4,500 is paid in resti- 
tution through juveniles’ gas station earnings an- 
nually; 80 percent of these youths pay their 
requirements in full during the training period. Fur- 
ther, the program cooperates with any community 
work service requirements that juveniles bring to 
placement. The work is performed at such local non- 
profit agencies as the Boys’ Club, the Florence Crit- 
tenton Home, the YMCA, and at nursing homes. 

There are other examples of fulfillment of resti- 
tution requirements while in placement. Northwest 
Passages, Webster, Wisconsin, is a 20-bed facility 
for delinquent boys located in a town of 600 popu- 
lation within a county of 14,000 residents. Its direc- 
tor acknowledges, “because we always facilitate 
restitution achievement, the system expects it from 
us.” The agency provides earning opportunities and 
unpaid community work service on the grounds of 
this facility. Work is done after school and when one 
is not otherwise engaged in an agency program. The 
work includes cutting and stacking firewood, cutting 
the lawn, painting, putting in shrubs, and assisting 
the maintenance man with minor construction jobs. 
Approximately 10 percent of youngsters come to the 
residential program with a restitution requirement. 
During later stages of their stay, juveniles, resti- 
tution-owing or not, may obtain jobs in the com- 
munity. For the former, any outstanding restitution 
requirements must be paid from earnings. A few 
residents have completed their community work ser- 
vice through placement with the county road main- 
tenance agency. 

The Sanctuary, Mercer, Pennsylvania, is a 12-bed 
group home for delinquent boys 13 through 18 years 
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of age. During the first month of residence, a treat- 
ment plan is developed with the juvenile, his par- 
ents, probation officer, and the staff. Any outstanding 
financial or community work service restitution ob- 
ligation is routinely included in the treatment plan. 
More than 80 percent of the boys owe restitution or 
court fines or costs; 50 percent owe just financial 
restitution. 

The Sanctuary emphasizes a youth’s fulfillment 
of his responsibilities, believing this increases one’s 
feeling of self worth. All residents undertake a job 
orientation workshop geared to finding an off-grounds 
job. Those owing financial restitution must make 
installment payments from their earnings. Com- 
munity work service requirements are performed at 
the group home, at nearby nursing homes, or with 
Meals on Wheels where juveniles prepare and de- 
liver food preparations to senior citizens. On grounds, 
juveniles in their free time pertorm work service 
hours by helping repair the group home, remodeling 
a garage into a storage facility, and other projects 
in which staff members work with the youngsters 
on planning and supervising the tasks. 

The Idaho Boys Ranch, Boise, Idaho, also a non- 
profit organization, serves 36 boys at its main cam- 
pus facility and operates a 12-bed group home in 
another community and a 9-bed independent living 
unit in Boise. Approximately 15 percent of boys come 
with an outstanding financial or community work 
service restitution obligation. During the average 9- 
month ranch experience, all residents have paid job 
opportunities: table waiting, dishwashing, and yard 
crew work. They earn allowances based on perfor- 
mance in the overall program which can also be al- 
located to financial restitution requirements; some 
participate in summer Job Training Partnership Act 
jobs and make restitution payments from these earn- 
ings. Several boys have completed financial resti- 
tution through participation in a 4-H program. The 
ranch provides the boy with a calf. The boy raises 
the calf, grooms the calf, and then shows it at the 
county fair. The animal is sold at the fair’s 4-H auc- 
tion. The ranch takes 50 percent of the proceeds to 
pay for the original cost of the calf and feed while 
the remaining 50 percent goes to the juvenile. Sev- 
eral boys have paid off restitution of $500-$600 from 
their share of the proceeds. 

Juveniles perform community work service at the 
ranch by digging and raking weeds, washing cars, 
and accomplishing other menial tasks. The agency 
also maintains thrift stores in four Idaho commu- 
nities. Ranch and group home juveniles can complete 
their hours in various tasks at a store. The thrift 
stores are also community work service sites for ju- 


venile probationers in the four communities. 

The Lucas County Juvenile Court, Toledo, Ohio, 
utilizes approximately $90,000 of its state subsidy 
program money to pay restitution-owing juveniles 
to perform community work service for repayment 
to victims. Work crews are used, rather than indi- 
vidualized agency placements. Juveniles placed by 
the court at Circle C group homes, 20 miles away, 
and at the Timberville Boys’ Ranch, 30 miles away, 
perform their paid community work service on the 
grounds of the residential agency rather than com- 
ing to Toledo for the work crew experience. The di- 
rectors of these agencies regularly advise the director 
of the Lucas County Juvenile Restitution Program 
of the number of hours worked; funds are then re- 
leased to victims. 

Despite these constructive forms of restitution ful- 
fillment during residential placement, the author’s 
inquiries have found numerous respondents who in- 
dicated that restitution compliance was not a con- 
sideration with residential placement. Apparently, 
the carryover of restitution requirements into drug 
and alcohol treatment facilities carries still fewer 
expectations. 


Drug and Alcohol Treatment Programs 


Abraxas II, Erie, Pennsylvania, is a community- 
based residential program for drug and alcohol de- 
pendent persons 16 to 25 years of age, male and 
female. The main Abraxas facility is at Marienville, 
Pennsylvania, and involves a 6- to 9-month residen- 
tial stay. Re-entry houses are maintained in Erie, 
Pittsburgh, and Philadelphia, where the stay aver- 
ages 3 to 6 months. Residents move from the Mar- 
ienville site to one of these three Re-entry residences. 
The third and final phase of the program takes place 
in each of these three communities and is an Out- 
Client program that helps participants through the 
early weeks of independent living and seeks to as- 
sure continuance of a chemical-free lifestyle. There 
is also a three-phase shorter program, Assist, that 
is provided in Erie, Pittsburgh, and Philadelphia for 
juveniles whose drug dependency is less severe and 
whose families will participate actively in counsel- 
ing. Abraxas, Erie, then, has in residence both Re- 
entry and Assist juveniles. 

During the Re-entry phase, juveniles phase back 
into school or find employment in the community. 
There is educational and vocational guidance, in- 
dividual treatment planning, individual and group 
counseling, and family counseling. There is job ori- 
entation training and a life management skills course. 
Resident juveniles who become employed are re- 
quired to contribute to a restitution requirement with 
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the second and subsequent paychecks. This contin- 
ues during the third Out-Client program when clients 
return te their homes or move into an independent 
living arrangement. During these two phases, 
Abraxas’ juvenile clients who owe restitution may 
participate in the Erie Earn-It Janitorial Services, 
Inc., the non-profit affiliate of the juvenile probation 
department that has a contract to clean up the court- 
house each night and also performs janitorial ser- 
vices at a public library and public social services 
agency. 

Obstacles to fulfilling restitution requirements for 
residents of drug and alcohol facilities can be over- 
come. Similarly, earning restitution monies can be- 
come a focus of re-entry and out-client phases of 
specialized residential programs for juvenile sex of- 
fenders. Community work service requirements can 
be completed during residential phases of drug and 
alcohol or sex offender programs. Restitution oppor- 
tunities can also be developed when courts confine 
juveniles to secure detention facilities as a sanction. 


Sentences to Detention 


California and approximately 13 other states au- 
thorize juvenile court judges to use a sentence to a 
pretrial secure detention facility as a dispositional 
option. The confinement period may be for several 
weekends, up to 45 days or 3 months, or longer. Of- 
ten, sentenced juveniles are mixed with pretrial ju- 
veniles in the same facility, and there is no specialized 
program, restitution-wise or otherwise, for sen- 
tenced youngsters. This is true in the juvenile de- 
tention center in Chicago where 10 percent of its 
390-400 residents have been sentenced for from 3 
days to 60 days. It is true in Denver and other com- 
munities. There are more positive program models. 

Sonoma County, California, maintains a Juvenile 
Correctional Program for up to 12 delinquent youths 
at its Juvenile Hall in Santa Rose. This minimum 
6-month program is located in the sprawling deten- 
tion center complex certified for a 118-bed capacity, 
but which averages 65 juveniles including those sen- 
tenced to the program. More typically, it takes from 
8 to 10 months to earn release from the program. 
Residents frequently have a significant offense his- 
tory. Some residents had earlier run away from the 
Sonoma County Probation Camp or otherwise failed 
that program. Other juveniles may be sentenced 
briefly to the facility but not into the Juvenile Cor- 
rectional Program. These dispositions tend to be for 
2 to 5 days. 

Program participants attend school on the grounds 
and may prepare for a G.E.D. examination. They are 
engaged in individual and group counseling sessions 


September 1988 


and also participate in a work program. They are 
graded weekly on a series of requirements. Specified 
grade scores are necessary to move through the var- 
ious steps of the program and to move toward fur- 
loughs and ultimate release. The work component, 
which emphasizes work attitudes, habits, and skills, 
allows for restitution payments. 

Program juveniles attend school each morning. 
They work 2 hours daily, one evening, and 8 hours 
each Saturday and Sunday on one of four projects. 
One is a furniture refinishing program that began 
with county employee clients but has spread to the 
community. A second project is bicycle repair and 
sales. The program obtains unclaimed bicycles from 
the police department, fixes them up, and sells them 
at flea markets or to county employees through a 
newsletter notice. A third is picture framing, and a 
fourth is an animal husbandry project that raises 
pigs and sells them. From the earnings, a maximum 
of $300 may be paid to a juvenile’s restitution ac- 
count. 

Program juveniles not owing restitution do not 
share in the earnings unless, on a case-by-case basis, 
funds are seen as necessary for a youth to enter into 
independent living. Also, when close to graduation 
from the program, juveniles may obtain jobs in the 
community. From their earnings, money is diverted 
to victim payments when there is an unfulfilled res- 
titution requirement. The court attaches financial 
restitution but not community work service require- 
ments with this disposition. However, the program 
makes community contributions in the form of build- 
ing or refinishing county furniture at no cost, con- 
structing storage boxes for a battered women’s shelter, 
and raising and providing fresh vegetables for the 
detention facility and a senior citizens’ center. 

In Washington State, under its justice model ju- 
venile code, juvenile court judges may sentence ju- 
veniles to secure detention facilities for up to 6 months 
and even longer. The duration of stay is related to 
one’s age, present offense and offense history, and 
elapsed time between offenses. State funding sub- 
sidizes long-term detention sentences. Here, too, the 
sentence is to a program and not just to a facility. 
In Spokane County, a 6-month sentence is divided 
into three phases. The first 2 months involve school 
in the facility, life skills and social skills training, 
and job orientation. During the next 2 months, ju- 
veniles are furloughed on work or school release, 
returning to the facility at night. Those who obtain 
jobs must, if they owe restitution, make payments 
to victims from their earnings. Payments are also 
made during the final 2 months where juveniles live 
at home, attend school, or are employed, and come 
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into a detention center for one overnight stay per 
week. Earlier that evening, the parents and juvenile 
meet with probation and detention staff members to 
review progress and problems. 

A similar approach is taken in Pierce County (Ta- 
coma), Washington. The center’s director noted that 
there is no difficulty obtaining jobs for juveniles dur- 
ing phases two and three through the assistance of 
the state employment service, since program juve- 
niles qualify for this service. Also, here, juveniles 
sentenced to the program who carry community work 
service requirements from past orders must perform 
their hours on their own time, working on mainte- 
nance and related tasks on center grounds. The court 
does not order community work service require- 
ments with juveniles sentenced to longer terms for 
an offense that prompted this disposition. Addition- 
ally, about 10 juveniles aré sentenced annually for 
about 5 days each for failure to fulfill restitution 
obligations in the community. The number of days 
served in these cases is prorated to the amount of 
money unpaid or number of hours not performed. 
These youths do not perform special work tasks at 
the center to accomplish the original orJer. The de- 
tention sentence is a substitute, then, for the original 
order. 

Judges in Orange County, California, utilize com- 
munity work service as an alternative to a short 
detention sentence. This may be invoked with a will- 
ful failure to comply with a financial restitution or 
with a less severe repeat offense. These juveniles 
may work four weekends with a probation depart- 
ment work crew instead of spending four weekends 
of “dead time” in the deterition center. 

The fulfillment or restitution requirements is not 
a prominent consideration with lengthier detention 
sentences in this jurisdiction. But a small number 
of these juveniles may be released on work furlough, 
toward the end of their stay, to a former job if they 
had one or to a new job if a probation officer can help 
them find one. Partial earnings, if restitution is owed, 
are directed to victims. 

New Jersey statutes authorize sentences to de- 
tention not to exceed 60 continuous days, but the 
physical and program standards of the local deten- 
tion facility must meet Department of Corrections 
requirements. The department specifies the capacity 
of the facility for sentenced juveniles, which may not 
exceed 50 percent of the maximum capacity. Be- 
tween 30 and 40 juveniles are sentenced annually 
to the Ocean County Juvenile Detention Center at 
Toms River, some for non-compliance with restitu- 
tion requirements. A typical sentence is 30 days, and 
a youth can earn up to 5 days of good time performing 


additional work assignments, during free time, at 
the center. Sentenced juveniles with unperformed 
work hours can perform these at the facility painting 
walls, cutting lawns, maintaining outside gardens, 
and doing general clean up, all on their own time. 
During good weather months, an arrangement with 
the local buildings and grounds department results 
in juveniles doing lawn maintenance, raking leaves, 
and assisting a carpenter. These youths are picked 
up daily at the center by buildings and grounds staff 
and returned to the center following the work ex- 
perience. Financial restitution obligations cannot be 
earned at the center, but juveniles who had employ- 
ment when sentenced may be work-furloughed to 
their former position, with certain earnings directed 
to victim payment. The center also arranges jobs for 
these juveniles at a local cinema, in other private 
sector settings, and in conjunction with the Job 
Training Partnership Act. 

Through a different legal procedure, a deferred 
plea, juveniles are held in a detention facility at 
Clarksboro, New Jersey, for failure to comply with 
restitutional requirements. A juvenile may be driven 
by a staff social worker to a paid job that was held 
prior to confinement so that victim payments may 
be reinitiated. Juveniles failing to comply with com- 
munity work service requirements may complete their 
hours by working at the center or be taken back and 
forth by the staff social worker to a probation de- 
partment work site to complete their hours. 

The fulfillment of restitution requirements in 
community correctional settings requires resolution 
of a series of policy and implementation issues. 


The Need for Review and Clarification of 
Court Policy Regarding the Carryover of 
Restitution Orders into Community Placement 

Community agencies receiving court juveniles look 
to the court’s policies, requirements, and the mes- 
sages it communicates. Any number of juvenile courts, 
in general, assess financial restitution without high 
expectations of full payment and lack a program to 
facilitate earnings and compliance. In effect, these 
courts have not been accountable to victims. Even 
outstanding restitution programs have not always 
clearly assessed, thought through, and implemented 
a consistent policy regarding carryover of restitution 
requirements to community placements. 

The preceding review indicates that financial res- 
titution is typically ordered by the courts in con- 
junction with an offense that prompts placement, but 
that community work service hours are often avoided 
with such a placement, even though when a juvenile 
previously has been before the court with a lesser 
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offense, community work service may have been or- 
dered. There is also evidence that a court’s practices 


_ may be to wait until a juvenile leaves placement to 


begin pressuring for collection of financial restitu- 
tion. Yet the program models cited earlier suggest 
that ways can be found to implement both financial 


-and community work service restitution during 


placement or, at least, in the latter stages of place- 
ment. 
It would seem advisable for all courts and their 


restitution components to treat a placement-prompt- 


ing offense no differently than any other offense as 
to restitution requirements and to expect their ful- 
fillment during placement unless the facility’s pro- 
gram is able to convince the court that fulfillment 
is fundamentally incongruous with the constraints 
of its program. 

The restitution policy of the Court of Common 
Pleas, Juvenile Section, Allegheny County (Pitts- 
burg), Pennsylvania (1986, p. 142), is a useful ref- 
erence with financial restitution carryover: 


At the initial institutional contact when treatment goals and 
objectives are reviewed, the issue of restitution is to be incor- 
porated. The probation officer should encourage the develop- 
ment of a restitution payment schedule while the child is in 
placement. At all review hearings the probation officer will 
address efforts made to satisfy the restitution order .. . 


The mission statement of a juvenile court or res- 
titution agency is another policy foundation. For ex- 
ample, the mission statement of the Santa Clara 
County (San Jose), California, Probation Depart- 
ment (1987, p. 4) states that “[o]ffenders will be held 
responsible to the community and to themselves 
through personal accountability and restitution as 
a part of any sanction whether or not it involves 
custody.” 


The Need for Community Placement Agencies 
To Incorporate Fulfillment of Restitution 
Requirements into Their Program Purposes 

Many community agencies that work with juve- 
nile court youths may prefer not to accept respon- 
sibility for assisting with the fulfillment of restitution 
requirements during placement. They have devel- 
oped their own program design and treatment meth- 
ods and usually have structured the time of these 
juveniles quite extensively. Some will contend that 
their treatment regimens or facility limitations pro- 
vide no opportunity for restitution fulfillment. Yet, 
an accountability precept is consistent with how these 
agencies usually approach a juvenile’s errant past 
and behavioral present. They use levels or steps, 
allow privileges to be earned or withdrawn, and 
through various means require juveniles to accept 
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responsibility for their actions. Further, these agen- 
cies are dependent on the court and probation de- 
partment for many of their referrals. 

The program models, described earlier, indicate 
that such agencies can, and often enthusiastically 
do, incorporate restitution requirements into their 
programs, on grounds and off grounds. In other com- 
munities, this issue may be ignored. 

Community work service hours appear to be rel- 
atively easy to arrange on grounds. Further, some 
placement agencies are able to build payments for 
work performed by juveniles owing restitution into 
their fee schedule or educational budget. Others can 
innovate earning opportunities with the assistance 
of governmental and private sector organizations and 
interested citizens. Placement agencies should rec- 
ognize that it is instructive for other juveniles in the 
program, not required to perform such work or earn 
restitution, to observe their peers fulfilling their re- 
quirements during non-program time. 

It is largely an educational and negotiation pro- 
cess that bridges this gap. Juvenile courts and pro- 
bation agencies should take the initiative in working 
out clear expectations but flexible approaches for 
placement agencies in this regard. In some cases, 
they may need to assist these agencies by helping 
arrange in-the-community job earning and com- 
munity work service opportunities for those who can 
be released from their settings. 


The Need for Placement Agency Awareness of 
Restitution Requirements 

Harborcreek Youth Services serves juveniles from 
a number of Pennsylvania counties in its residential 
program. The agency reports that placement orders 
received from some counties do not always specify 
restitution requirements, though restitution may have 
been ordered. Further, some of these directives fail 
to clarify whether restitution payments should be 
made to the county, the clerk of court, or the victim. 
It is likely that private placement agencies have more 
difficulty receiving full information on restitution 
obligations than do court-related governmental or- 
ganizations. 

The statewide Utah Juvenile Court and the Utah 
Division of Corrections share a computerized infor- 
mation system that enables the division to obtain an 
instant printout of factual information, including 
restitution requirements, when a court commits a 
youth to the custody of the division for either com- 
munity correctional or state institutional placement. 
A division case manager who works with juveniles 
in proctor homes or contract residential facilities has 
the information to communicate to the youth and 
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the residential staff the amount of money or work 
service hours that need to be paid or performed. State 
institutional staff also have this informat’on. Utah 
statutes provide that parents must pay toward the 
costs of their children’s out-of-home placements and 
specify this money is to be used to pay division ju- 
veniles to perform paid community work service, with 
payments directed to victims. 

Other public facilities, the secure detention center 
in Tacoma, Washington, and the probation camp in 
Sonoma County, California, reported that court or- 
ders accompany commitments to their programs, and 
the orders specify restitution requirements. 

It is incumbent upon court and probation officials 
to inform placement agencies speedily and fully as 
to outstanding restitution obligations concerning ju- 
veniles placed in their care. 


The Need for Appropriate Restitution 
Requirements, Consistently Administered, To 
Assist Placement Agencies’ Collaboration 
with Fulfillment 


“Before ordering monetary restitution, the court 
must determine that a youth has a present ability 
to pay, or is likely in the near future to obtain the 
ability to pay” (Feinman, 1985). This is the law in 
most states, but the law is nat always meticulously 
adhered to by judges. Instead, some judges may order 
whatever the victim claims and place the burden on 
the juvenile, at a contempt or revocation of probation 


proceeding, to demonstrate that a failure to comply — 


with the order was not willful. A related defect in- 
volves juvenile court orders of community work ser- 
vice hours. A number of juvenile courts still set these 
hours on an individualized basis determined by per- 
ceptions of a juvenile’s offense, offense record, and 
attitude without regard to consistency in the re- 
quirement of the number of hours among offenders. 
Different probation officers may recommend differ- 
ently, and different judges may enter disparate or- 
ders with juveniles who have similar offenses or 
offense histories. Alternatively, a court approved grid 
or matrix guideline better assures equal and pro- 
portional justice among offenders (Rubin, 1986). 

Placement agencies must deal with the conse- 
quences of incorrect, excessive, and inconsistent re- 
quirements. Several agencies have complained that 
their juveniles talk with other juveniles about res- 
titution requirements and feel their orders were set 
unfairly in comparison with others. Further, exces- 
sive orders, some reaching $6,000-$7,000, are unable 
to be complied with even by motivated juveniles and 
constitute a negative factor in the rehabilitation ef- 
forts of placement agencies. 


Harborcreek Youth Services reports that some 
judges order juveniles to repay insurance companies 
over and above monies they are ordered to pay for 
the cost of an insurance company deductible. Judges 
from other courts limit the requirement to the cost 
of the insurance company deductible. It is desirable 
that a common policy as to monetary restitution pro- 
visions be mandated statewide. 

Denver’s New Pride agency reported that juvenile 
court youths it places in paid jobs with its employ- 
ment affiliate, Midtown Services, work side-by-side 
with committed juveniles, on parole status, placed 
with Midtown Services for job training and paid em- 
ployment by the Colorado Division of Youth Ser- 
vices. The court requires victim restitution payments 
from monies earned by its juveniles; the state agency 
discourages the payment of restitution require- 
ments, wanting its youths to use earnings toward 
independent living costs. 

A restitution objective is to reimburse victims as 
fully and as speedily as possible. When a placement 
agency has designed a program to facilitate financial 
restitution and a juvenile is targeted for this pro- 
gram, the court can, within the law, set a higher 
rather than a lower amount since there is a likeli- 
hood of obtaining the ability to pay. Also, when a 
placement agency has designed a program to facil- 
itate community work service restitution and a ju- 
venile is targeted for this program, the court can 
order work service hours knowing they can be ful- 
filled. 


Placement Agencies Need To Review Their 
Insurance Coverage for Juveniles Fulfilling 
Restitution Requirements 


There are three types of insurance coverage for 
community work service that are desirable and also 
superior to the practice that obtairs from a juvenile 
and the parents a waiver of liability that, as has 
often been said, may not be worth the paper it is 
written on: 

@ for juveniles who may become injured while 
performing paid or unpaid community work 
service. 

@ for juveniles who may injure the person or 
property of others while performing paid or 
unpaid community work service. 

@ for staff members who make work arrange- 
ments for juveniles that lead to injury or lia- 
bility. 


A state may, by statute, cover court youths for 
community work service injuries through workmen’s 
compensation (Fla. Stat. Ann. § 39.04) or may ex- 
pressly provide that juveniles are not covered by these 
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provisions (Colo. Rev. Stat. § 19-2-706). An agency, 
nonetheless, may buy this coverage or buy private 
insurance for the first of these coverages or all three. 


Juveniles who obtain paid jobs in the private sec- 
tor are employees, like other employees, protected 
by an employer’s workmen’s compensation coverage. 
Juveniles who obtain paid jobs with governmental 
agencies are employees, like other employees, and 
protected by workmen’s compensation or a govern- 
mental self-insurance program. Juveniles who per- 
form community work service hours at non-profit or 
governmental agencies may be protected under these 
organizations’ policies or self insurance programs. 

The insurance concern is one that private agencies 
need to deal with more than governmental place- 
ment agencies. Their present policies may or may 
not cover juveniles working on the grounds or staff 
members who place juveniles in inappropriate work 
settings or tasks that may lead to injury. The lia- 
bility issue is one that has been successfully handled 
by hundreds of restitution programs. It should not 
forestall restitution implementation, but it requires 
review and resolution by all placement agencies, pri- 
vate and public. The reality has been that liability 
claims are few. 

Some agencies require juveniles to contribute a 
small sum to insurance coverage costs from their 
earnings. Conditions of an insurance policy, such as 
prohibiting payment for injuries due to power tool 
use, need to regulate the work youths may or may 
not perform. Further, child labor laws need to be 
observed. Comprehensive insurance coverage may 
be a significant budget item, and placement agencies 
may want to build these costs into their rate struc- 
tures. 


Placement Agencies Need To Review What 
Deductions May Be Required To Be Made 
From Restitution Earnings 


Deduction practices vary considerably among 
placement agencies that provide payments to juve- 
niles for work that is performed in order to pay vic- 
tim restitution. Some deduct Federal and state 
withholding taxes and social security. One agency 
also deducts a worker’s compensation contribution. 
Several deduct only the social security tax and con- 
tend that the earnings are too low to require with- 
holding tax deductions. Others deduct nothing and 
consider payment to be some form of stipend that 
does not merit any deductions. Some, where 100 per- 
cent of earnings are paid over to victims, also take 
a view that this procedure requires no deductions. 

While some agencies may be very cautious in their 


reading of legal deduction requirements, more typ- 


40 FEDERAL PROBATION 


September 1988 


ically the agencies slant toward minimizing deduc- 
tions. It is desirable that placement agencies seek 
informed opinions to guide them on this issue. 


Placement Agencies Need To Have 
Procedures for Obtaining Restitution Monies 
from Juveniles’ Earnings 


Three approaches to this issue have been dis- 

cerned: 

1. Where placement agencies control job earn- 
ings, they make payments to the court or res- 
titution program for the juveniles’ victim 
accounts. If the policy provides that 100 per- 
cent of earnings shall be paid to victims, no 
partial payment is made to the juvenile. By 
policy or negotiated agreement, placement 
agencies may pay a percentage of earnings to 
a juvenile as a work or compliance incentive 
or to cover transportation and other expenses 
incidental to the work. The agency control of 
job earnings or public subsidy funds is the 
simplest and most efficient procedure. 

2. Anagency may control job earnings but make 
full payment to a juvenile expecting the ju- 
venile to cash the check and return an agreed 
upon percentage of payment to the placement 
agency for remission te a victim account. Un- 
derpinning this approach is the viewpoint that 
juveniles should be given responsibility to cash 
their checks and pay their bills. Through a 
life skills training course, juveniles have been 
taught the rudiments of a bank account. Staff 
members have helped them open their ac- 
count. Reportedly, occasional difficulties arise 
when a juvenile cashes the check but expends 
his earnings for other purposes and fails to 
honor the restitution requirement. A place- 
ment agency may have a staff person accom- 
pany the juvenile to the bank, oversee the 
cashing of the check, and then accompany the 
youth to the court to witness payment to the 
officially designated recipient. Alternatively, 
juveniles may be provided with envelopes and 
encouraged to write their own checks and mail 
them to their victim accounts. This overall 
approach has clear merit, but is far from fool- 
proof and makes it more difficult for the place- 
ment agency to be certain that payments are 
made and to obtain accurate figures on how 
much victim restitution is facilitated during 
a year’s period. 

3. The final method involves obtaining restitu- 
tion payments from juveniles whose jobs are 
in the community and job earnings are con- 
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trolled by an employer who makes direct com- 
pensation to the youth. A common control 
approach used by placement agencies is to re- 
quire that pay stubs be submitted to staff 
members for review each pay period, along 
with evidence that restitution has been paid 
by way of a money. order or cashier’s check 
receipt. 

One placement agency commented that in fa- 
cilitating jobs for juveniles in a Job Training 
Partnership Act program, it did not believe it 
had authority to pick up the juvenile’s check, 
go with the youth to the bank, have the youth 
cash the check, and then have the youth pay 
over the restitution percentage for transmis- 
sion. Instead, the agency would inform the 
probation department of the job and of sched- 
uled pay days and ask that the probation of- 
ficer meet with the youth to ensure payments 
were made to the restitution account. Regret- 
fully, probation officers were not responsive 
to these requests and restitution payments were 
not made. 


It is important that placement agencies have pro- 
cedures that prioritize restitution payments from 
earnings, that these expectations and procedures are 
presented directly and up front to juveniles, that 
controls are in place so that restitution payments 
are, in fact, made, and that reinforcement is provided 
by the official restitution agency. 


Placement Agencies Need a Pclicy 
Concerning a Juvenile’s Retention 
of a Percentage of Earnings 


There are various rationales with this issue. The 
rationales depend, at least in part, on whether the 
earnings utilize public subsidy funds, whether the 
agency facilitates an on-grounds or off-grounds 
agency-related earning capability, or whether a ju- 
venile obtains employment in the community. Mod- 
ifying circumstances include whether a court has 
ordered a percentage payment, a placement agency’s 
viewpoint regarding partial payments to juveniles 
as incentive and motivator, transportation costs to 
the job, and the needs of juveniles to have money for 
necessities or general spending purposes. Agency 
policies vary significantly as to juveniles’ retention 
of partial earnings. 

In Utah community correctional programs, 100 
percent of paid community service goes to the victim. 
This is true, also, with the juvenile restitution pro- 
gram in Waterloo, Iowa, where limited state subsidy 
funds are available. The rationale there is that 


transmission of 100 percent of earnings enables more 
juveniles to perform work and complete restitution 
payments. However, when youths find employment 
in the community, they are permitted to retain from 
25 to 50 percent of earnings. The Sonoma County 
Probation Camp receives all payments from the sale 
of residents’ products and transmits 100 percent oi: 
this income to victims. Harborcreek Youth Services 
turns over 90 percent of juveniles’ earnings from on- 
grounds and off-grounds employment. Northwest 
Passages, Webster, Wisconsin, allows juveniles to 
retain a small part of their earnings if they “do a 
good job”; otherwise, 100 percent is paid for resti- 
tution. Juveniles in residential programs who par- 
ticipate in the Erie Earn-It Janitorial Services 
Program retain 25 percent of earnings. The Perseus 
House program in Erie authorizes juveniles to utilize 
their entire first paycheck for clothing and other 
needs and directs juveniles to pay 75 percent of fu- 
ture earnings for restitution. Further, staff members 
strongly encourage juveniles to set aside portions of 
retained earnings to prepare for independent living. 
The Sanctuary Group Home, Mercer, Pennsylvania, 
allows juveniles to retain 50 percent of their earn- 
ings from jobs they secure in the community. New 
Pride, Denver, requires enrollees to pay from 25 to 
50 percent of earnings, most juveniles in this day 
treatment program being indigent. Some enrolled 
juveniles who earlier had failed to make restitution 
payments have been ordered by the court to pay 50 
percent of earnings for restitution. The residential 
work release program, Ventura, California, author- 
izes juvenile retention of 20 percent of earnings. The 
detention center in Tacoma, Washington, authorizes 
juveniles on work release during phase two of their 
detention sentence to retain 50 percent of earnings 
from community jobs. 


A placement agency policy will need to consider 
factors such as those described above. 


Placement Agencies Need To Have 
Procedures To Sanction Restitution 
Non-Compliance 


Placement agencies, like probation departments 
and community restitution programs, experience 
restitution non-compliance. A written restitution 
contract and clear communication of requirements 
tend to reduce the need for sanctions. The ultimate 
sanction involves a return to court and judicial de- 
termination of a new disposition. Placement agency 
control of earnings, as is obvious, reduces non-com- 
pliance. 

Placement agencies report little difficulty in ob- 
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taining compliance with restitution requirements 
when this is a purpose of their program and earning 
opportunities are in place. They report few examples 
of non-compliance that prompt a court hearing for 
this factor alone. They use sanctioning procedures 
such as not moving a juvenile up to a new level of 
privilege that would have brought program gradu- 
ation at an earlier date. A consequence, also, may 
be a dropping of a level or requiring additional un- 
paid work. 

Agencies need to anticipate that non-compliance 
may occur, develop strategies that enhance compli- 
ance, and implement reasonable sanctions that are 
administered consistently. 


Summary 


The primary forms of restitution, financial and 
community work service, have become frequently 
used sanctions in juvenile courts. It is likely that 
this approach to accountability on the part of juve- 
nile offenders will continue its expansion and be- 
come a regularized requirement. Programs to assist 
with restitution requirements must supplement ju- 
dicial orders if courts and communities are to be 
accountable to victims through high rates of com- 
pliance. Courts that place juveniles in day treatment 
and community-based residential programs should 
include restitution requirements in their orders and 
expect that these requirements will be fulfilled dur- 
ing the course of placement. A number of placement 
agencies have successfully incorporated restitution 
projects and compliance opportunities into their pro- 
grams. Others should. 

The court and its restitution arm should place the 
burden on a placement agency to show why resti- 
tution compliance cannot be fulfilled during place- 
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ment. A series of policy issues that require resolution 
has been presented. Some are directed to the courts; 
others are directed to the placement agencies. None 
are impossible. Victim payments need not be de- 
ferred and reasonable community work service sanc- 
tions need not be passed by or. overlsoked when 
placement occurs. Present practices should be eval- 
uated for gaps; remedies should be designed. Re- 
thinking juvenile restitution can result in many pay- 
offs. 
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Some — Trends in Civil Litigation by 
Federal and State Prison Inmates 


By DEAN J. CHAMPION 
Professor of Sociology, University of Tennessee 


Introduction 


T IS widely acknowledged that incarceration in 

jails and prisons is accompanied not only by 

stringent restrictions on freedom of movement 
but also by the ioss of numerous privileges (Bron- 
stein, 1985). Despite these losses of privileges and 
the deliberately punitive nature of incarceration, in- 
mates continue to enjoy several important consti- 
tutional rights. It has only been in the last few decades, 
however, that substantial numbers of inmates have 
exercised these rights successfully through Federal 
and state court litigation directed at administrative 
discretion and treatment as well as the general con- 
ditions under which inmates are housed (Paimer, 
1985). 

In 1985, more than 22,000 petitions were filed by 
inmates of local, state, and Federal correctional in- 
stitutions alleging both civil and criminal violations 
and seeking compensatory damages, injunctions, and 
property claims (Hunzecker and Conger, 1985). Cur- 
rently, about a sixth of all civil cases filed in Federal 
district courts are petitions from inmates in jails and 
prisons (Palmer, 1985). - 

Until the early 1960’s, Federal and state courts 
were reluctant to intervene in matters of prison and 
jail administration. This reluctance, referred to pop- 
ularly as the “hands-off doctrine,” was explained in 
part by the general judicial belief in the separation 
of powers, where prison administration was believed 
to be a predominantly executive function. Further- 
more, the lack of judicial expertise in penology and 
the prevalent feeling that judicial intervention would 
seriously undermine prison authority and discipline 
caused many state and Federal judges to reject in- 
mate claims and petitions short of their full court 
resolution (Palmer, 1985). Yet other judges have 
suggested the hands-off doctrine is rightfully rooted 
in the principle that courts lack subject matter ju- 
risdiction over inmate grievances (Hanson, 1984). 

The hands-off doctrine deterred Federal and state 
court intervention in prisoner affairs for many years 
until the mid-1960’s. In 1964, Cooper v. Pate was 
decided by the U.S. Supreme Court, holding that 
state inmates could bring lawsuits against prison 


authorities under Title 42, Section 1983, the Civil 
Rights Act. In the next few years following this hold- 
ing, the prisoner litigation explosion occurred, as 
state and Federal prisoners deluged the courts with 
civil rights petitions and criminal allegations (Bron- 
stein, 1987). 


Avenues for Civil Remedies 


There are three basic avenues whereby jail and 
prison inmates can petition the courts concerning 
civil wrongs. The most widely used avenue is Section 
1983 of Title 42 (the Civil Rights Act) which holds 
that 


every person who, under color of any statute, ordinance, reg- 
ulation, custom, or usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities secured by the Con- 
action at law, suit in equity, or other proper proceeding for 
redress (Palmer, 1985). 


A second avenue is through Title 28, Section 2674 
(the Federal Tort Claims Act of 1946) which provides 


that “the United States shall be liable, respecting 
the provisions of this title relating to tort claims, in 


. the same manner and to the same extent as a private 


individual under like circumstances, but shall not 
be liable for interest prior to judgment for punitive 
damages.” The U.S. Supreme Court decided in 1963 
that inmates of Federal prisons could file petitions 
against prison administrators and guards under the 
Federal Tort Claims Act in the case of United States 
v. Muniz (1963). Until this Supreme Court action, 
prison officials enjoyed sovereign immunity from suits 
by prisoners alleging damages or injuries through 
administrative negligence. Currently, officials have 
qualified immunity excepting them from suits under 
this section alleging “any claim arising out of as- 
sault, battery, false imprisonment, false arrest, ma- 
licious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with con- 
tract rights” (28 U.S.C. Sec. 2680, 1988). 

Section 1983 actions may challenge the conditions 
of confinement, but the fact and length of incarcer- 
ation are not within this section’s purview (Preiser 
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v. Rodriguez, 1973). In order for prisoners to effec- 
tively challenge their imprisonment in court, they 
must file a habeus corpus petition under the Federal 
Habeus Corpus Statute (28 U.S.C. Section 2241, 1988) 


(Haas and Alpert, 1987). In recent years, habeus 


corpus petitions filed by prisoners have declined ap- 
preciably, while the number of Section 1983 peti- 
tions has systematically increased (Thomas et al., 
1985). Since state courts have concurrent jurisdic- 
tion with Federal courts in deciding cases based en- 
tirely upon Federal claims, state or Federal prison 
inmates may choose either court for their litigation. 

Although it is not a prerequisite for inmates to 
exhaust all state remedies before filing a Section 
1983 petition in Federal courts, there is an exception 
provided under Title 42, Section 1997 whereby a Fed- 
eral judge may refer inmate lawsuits back to the 
state correctional systems where they originated, if 
a U.S. Department of Justice-certified grievance pro- 
cedure exists. Virginia was the first state to establish 
a certified inmate grievance procedure in 1982. The 
administrative procedures for inmate grievances must 
satisfy certain minimum standards, including the 
provision that inmates and employees perform ad- 
visory roles, maximum time limits are established 
for written replies to grievances, priority processing 
of grievances is made on an emergency basis where 
undue delay might result in inmate harm, safe- 
guards are designed to avoid reprisals against in- 
mates filing grievances, and an independent review 
is made of the disposition of grievances by a person 
or persons not under the direct supervision or control 
of the correctional facility (Palmer, 1985:206; Miller, 
1983). Thus, the number of inmate petitions filed in 
Federal courts will be affected by the presence or 
absence of certified administrative grievance pro- 
cedures as internal remedies. 


Prisoner Petitions and the Bill of Rights 


The most frequent constitutional rights violations 
cited in civil petitions filed by prisoners under Sec- 
tion 1983 are the “cruel and unusual” punishment 
provisions of the eighth amendment (Pugh v. Locke, 
1976; Hutto v. Finney, 1978; Reynolds v. Sheriff, City 
of Richmond, 1983), the unreasonable search and 
seizure provisions of the fourth amendment (Bur- 
nette v. Phelps, 1985; Hanrahan v. Lane, 1984; Smith 
v. Montgomery County, MD, 1986; Cook v. City of 
New York, 1984; Gardner v. Johnson, 1977), and the 
due process and equal protection under the law pro- 
visions of the 14th amendment (Owens v. Brierley, 
1971; Martinez Redriguez v. Jimenez, 1976). Other 
violations upon which inmate petitions are based 
include but are not limited to freedom of speech, 
privacy, and religious practices. 
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The Turning Point: Bell v. Wolfish 


After nearly 15 years of deciding inmate suits, the 
U.S. Supreme Court heard the well-known case of 
Bell v. Wolfish (1979). Among other things, this case 
challenged the constitutionality of double-bunking 
or placing two or more inmates in cells designed to 
accommodate one inmate in the Metropolitan Cor- 
rectional Center of New York City. Although other 
serious issues were involved, the U.S. Supreme Court 
seemed to revert to the original “hands-off” doctrine 
by declaring in a 6-3 decision that jail management 
should be left to corrections personnel. In short, def- 
erence should be extended those noted for their ex- 
pertise in correctional matters, so that any particular 
administrative decision should not be invalidated by 
Supreme Court action unless extreme circumstances 
could be articulated in inmate petitions (Singer, 1980). 
Subsequently in Rhodes v. Chapman (1981), the Su- 
preme Court determined double-bunking not to be 
cruel and unusual punishment under the eighth 
amendment, where Justice Powell said that “the 
Constitution does not mandate comfortable prisons.” 

Some observers concluded from the Wolfish case 
that more stringent standards would be applied by 
the courts in future cases involving constitutional 
rights violations by inmates (Singer, 1980, 1982). 
Between 1979 and 1988, however, the annual num- 
ber of inmate petitions filed in state and Federal 
courts alleging rights violations has increased rather 
than decreased. One explanation is that the majority 
opinion in the Wolfish case was sufficiently vague 
so as to permit broad interpretation by lower courts. 
In the opinion of some experts, the Wolfish case func- 
tioned to make future inmate allegations and issues 
more specific and clear-cut (Powers, 1983; Koren, 
1984). 


The Prisoners’ Movement and Prison Reform 


The litigation explosion of the 1970’s and 1980’s 
has been associated with a prisoners’ movement de- 
signed, in part, to bring about prison reforms (Fox, 
1984). Substantial evidence exists suggesting that 
the prisoners’ movement has been at least partially 
successful in this regard (Yarbrough, 1984; Hanson, 
1984; Davis and Leban, 1985; Bronstein, 1987). 

It is interesting to note that during the inmate 
litigation explosion, several other significant events 
have occurred to dramatically affect corrections in 
the United States. First, all state jurisdictions and 
the Federal government have undertaken to revise 
their existing sentencing schemes. The most prom- 
inent sentencing reforms have been the shift from 
indeterminate to determinate, presumptive, and 
mandatory sentencing schemes and greater restric- 
tions on the autonomy of the judiciary and paroling 
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authorities relating to offender sentencing and in- 
mate early release decisions (Goodstein and Hep- 
burn, 1985). Another event. has been increased 
reliance by corrections officials and others on inmate 
classification and risk assessment instruments for 
deciding the appropriate level of inmate custody. Thus, 
it would seem the stage has been set for substantial 
shifts in the nature and types of inmate petitions 
that eventually reach state and Federal courts. 
However, an intervening factor has been the large- 
scaie establishment of alternative dispute resolution 
mechanisms for prisoner grievances. These mecha- 
nisms include inmate grievance procedures, om- 
budsmen, mediation, inmate councils, legal assistance, 
and external review bodies (Cole and Hanson, 1984). 


These mechanisms were stimulated largely by the : 


1967 President’s Commission on Law Enforcement 
and the Administration of Justice. Although some 
state corrections facilities had internal prisoner 
grievance mechanisms, many prisons lacked such 
systems. By 1982, all 50 states had created inmate 
grievance systems. Thus, court caseloads were eased 
as internal prison committees and administrative 
personnel responded positively to inmate grievances 
as an alternative to filing petitions with the court 
alleging civil rights violations. These internal al- 
ternative dispute mechanisms have not functioned 
as originally anticipated to reduce the sheer num- 
bers of inmate petition filings in recent years, how- 
ever. 


The Present Study 


The present study examines state and Federal in- 
mate litigation trends for the period, 1975-87. This 
article is a preliminary analysis of data profiling the 
nature and types of filed inmate petitions in six states 
and four district courts. No attempt is made in this 
analysis to indicate the successfulness of these pe- 
titions or the favorableness or unfavorableness of 
rulings for the inmates involved. Furthermore, the 
study exclusively examines civil filings. 

Six southern states were selected (Tennessee, 
Kentucky, Virginia, Florida, Georgia, and Ala- 
bama), and state court records inspected. The records 
of four Federal district courts (two selected from the 
6th circuit and two from the 11th circuit) were also 
inspected through the method of content analysis in 
an effort to determine the number and nature of civil 
filings by inmates. Five time periods were targeted 
for analysis including 1975, 1978, 1981, 1984, and 
1987. All civil filings in these state and Federal ju- 
risdictions were examined, and all local, state, and 
Federal inmate petitions were isolated. 


Among other objectives, this research sought to 
confirm whether noticeable shifts have occurred in 
the nature and types of inmate filings and allega- 
tions of civil rights violations. Has the nature of 
inmate litigation in state and Federal prisons changed 
during the period, 1975-87? A second objective was 
to determine whether state filings were basically 
different from Federal filings in terms of the pro- 
portionate representation of civil rights violations 
claimed. A third objective was to determine whether 
habeus corpus petitions have declined systemati- 
cally over the years as predicted by others. A fourth 
objective was to examine the possible association be- 
tween changes in inmate litigation and changes oc- 
curring in sentencing reform. 

For the five time periods selected, there were 7,428 
civil petitions filed by inmates in the six state and 
four Federal district courts. Categorizing these pe- 
titions according to (1) Section 1983 filings (civil 
rights), (2) Section 2674 filings (tort actions), and 
(3) Section 2241 filings (habeus corpus petitions), the 
distributions of filings according to these categori- 
zations are shown in table 1 for state and Federal 
courts. 


TABLE 1. DISTRIBUTIONS OF INMATE PETITIONS IN 
STATE AND FEDERAL COURTS, 1975-87. — 


Court 
Type of State Federal 

Year Petition N Prop. N Prop. 
1975 Sec. 1983 329 A476 26 578 
Sec. 2674 301 436 13 .289 

Sec. 2241 . 61 .088 6 133 

TOTALS = 691 1.000 45 1.000 

1978 Sec. 1983 356 509 31 544 
Sec. 2674 288 All 19 .333 

Sec. 2241 56 .080 7 123 

TOTALS = 700 1.000 57 1.000 

1981 Sec. 1983 385 545 29 509 
Sec. 2674 271 .383 24 A21 

Sec. 2241 51 072 4 .070 

TOTALS = 707 ~=1.000 57 1.000 

1984 Sec. 1983 448 596 16 500 
Sec. 2674 260 346 12 375 

Sec. 2241 44 .058 4 125 

TOTALS = 752 1.000 32 1.000 

1987 Sec. 1983 546 .693 15 534 
Sec. 2674 205 .261 10 358 

Sec. 2241 36 046 3 -108 

TOTALS = 787 1.000 28 1.000 

GRAND TOTALS = 3,637 1.000 219 1.000 
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First, considering all state inmate petitions filed, 
there was a systematic increase across the five sam- 
ple years from 691 cases in 1975 to 787 cases in 1987. 
However, inmate petitions filed in the four district 
courts appeared to increase from 1975 to 1981, with 
an abrupt decrease in case filings for the 1984 and 
1987 periods. It is not known from existing infor- 
mation how many inmate petitions were filed in Fed- 
eral district courts but were referred back to 
originating states for administrative processing. 

An interesting profile emerges for the three pe- 
tition categories (e.g., civil rights, torts, and habeus 
corpus) examined. Among the six states examined, 
there was a systematic increase in both the absolute 
numbers of Section 1983 petitions and the propor- 
tionate representation of these petitions in relation 
to the other categories. Thus, there was an increase 
from 329 Section 1983 petitions in 1975 to 546 pe- 
titions in 1987 or a proportionate change from .476 
to .693. Section 2674 petitions filed decreased sys- 
tematically during these years, both numerically and 
proportionately. The number of Section 2674 peti- 
tions decreased from 301 in 1975 to 205 in 1987, or 
a proportionate decrease of .436 tc .261 for these 
years. 

The Section 2241 habeus corpus petitions in state 
courts decreased both numerically and proportion- 
ately for these years as well, from 61 or .088 in 1975 
to 36 or .046 in 1987. Section 2241 petitions filed in 
the four Federal district courts during these years 
were slightly greater proportionately, although nu- 
merically they accounted for very few petitions filed. 
Only 24 habeus corpus petitions were filed in the 
four district courts during the five time periods ex- 
amined, or an average of about five per year. The 
decrease in the use of habeus corpus petitions is con- 
sistent with the literature in this regard, as-more 
inmates appear to seek relief through Section 1983 
or Section 2674 avenues (Singer, 1983). 

Séction 1983 cases were inspected further to de- 
termine the nature of civil rights violations alleged. 
Specifically targeted were those cases raising the 
issue of classification resulting in losses of privileges 
through assignment to higher custody levels. No in- 
mate filings in Federal district courts raised the clas- 
sification issue. However, the proportionate number 
of filings citing 8th and 14th amendment violations 
through misclassification rose steadily from 1975 to 
1987. In 1975, 38 inmate filings out of 691 in state 
courts or about 5.5 percent included the classifica- 
tion issue. However, by 1987, this figure had climbed 
gradually to 110 inmate petitions or about 14 percent 
of the 787 petitions filed in state courts. This figure 


_ increased regularly across all sample years. 
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Conclusions and Discussion 


First, noticeable shifts have occurred in state and 
Federal inmate litigation during the 1975-87 period. | 
The number of civil lawsuits filed by inmates in the 
state and Federal jurisdictions examined have sys- 
tematically increased. However, noticeable de- 
creases occurred regarding the proportion of lawsuits 
filed under Title 28, Section 2674 of the Federal Tort 
Claims Act for both state and Federal jurisdictions. 
At the same time, significant increases in the pro- 
portion and number of inmate petitions filed in state 
courts alleging civil rights violations under Title 42, 
Section 1983 occurred for the period studied. A cor- 
responding proportionate and numerical decrease in 
Section 1983 petitions occurred in the Federal juris- 
dictions between 1975 and 1987. 

Overall, the number and proportion of habeus cor- 
pus petitions filed under Title 28, Section 2241 de- 
creased systematically in state courts. Although the 
proportion of Section 2241 filings was higher in dis- 
trict courts compared with state courts across all 
years, the number of Federal filings in the district 
courts examined were quite small. Thus, any com- 
parisons should be cautiously viewed. It is signifi- 
cant that the number of habeus corpus petitions has 
declined steadily in the state courts examined. This 
is consistent with what has been found in the lit- 
erature and is also supported by Title 28, Section 
2254 of the U.S. Code which requires state prisoners 
to exhaust all state judicial and administrative rem- 
edies before they apply for the writ in Federal courts. 
Accordingly, of the 24 writs of habeus corpus filed 
by inmates in the Federal district courts studied, 
only three were filed by state inmates. It is assumed 
that in those instances, the inmates had exhausted 
their judicial and administrative remedies earlier. 

The decrease in Section 2674 filings alleging torts 
such as negligence and other liability on the part of 
prison administrators and others may be explained, 
in part, by the fact that prisons in the states ex- 
amined have established administrative grievance 
procedures and internal policies designed to nip this 
type of litigation in the bud. Also, the growth of 
guard unions during the 1970’s and the increased 
susceptibility of prison and jail administrators to 
lawsuits has created an atmosphere of greater 
awareness of legal liabilities and responsibilities. 
Thus, the likelihood has increased that arbitration 
will be used as a tool for resolving problems and 
conflicts between guards, prisoners, and administra- 
tors rather than subjecting their disputes to court 
litigation. The systematic decrease in tort actions by 
inmates against prison officials and others in the 
jurisdictions examined might be attributable to es- 
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tablishment and growth of these internal grievance 
processes. At least this is the most likely explana- 
tion. 

The increase in Section 1983 actions by inmates 
evidenced by a doubling of these types of petitions 
filed between 1975 and 1987 may be attributed to 
the prisoners’ movement, as inmates of prisons and 
jails consistently strive to improve the conditions 
under which they are confined. However, changes in 
sentencing systems in various states have height- 
ened inmate sensitivity to their sentences and gen- 
eral privileges. The significant increase in petitions 
alleging civil rights violations due to misclassifica- 
tion by prison officials is indicative of growing pris- 
oner awareness of how their privileges are affected 
by various classification and sentencing schemes. 

There are sufficient differences between the state 
and Federal district court filings of petitions by in- 
mates for the years examined here to conclude that 
basic shifts have occurred about where an inmate 
will choose to file certain types of petitions. Federal 
district courts appeared to be used less frequently 
during the 1975-87 period for inmate petitions gen- 
erally. Clearly a larger sampling of district and state 
court filings from other geographical areas is in or- 
der, since it is not known from the present findings 
how generalizable these results may be to northern, 
eastern, and western jurisdictions. Since only a por- 
tion of the materials gathered in the present study 
has been analyzed, only tentative conclusions may 
be drawn about the course of inmate litigation re- 
gionally. 
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Stress Perception Among Select Federal 
Probation and Pretrial Services Officers and Their 
Supervisors 


By RoBERT L. THOMAS, ED.D. 
Chief United States Probation Officer, District of Arizona 


Introduction 


HIS ARTICLE is an overview of a recent study 
which examined a wide range of potential 


occupational stressors (work conditions) con- 


fronted by Federal probation and pretrial services 
officers, probation officer assistants (hereafter re- 
ferred to as officers), and their work supervisors. In 
the research, officers reported their perceptions of 
listed work stressors on two dimensions: frequency 
of occurrence and intensity of reaction. The man- 
agers, be they chief, deputy chief, or. supervisor, in 
probation or pretrial services office, reported on the 
same stressors, but in terms of how they perceived 
the stressors affecting subordinates. 

The potential sources of stress examined ranged 
from inadequate preservice or inservice training, 
treatment vs. control approaches to crime abate- 
ment, organizational resource limitations, negative 
community perceptions of probation’s role, to more 
mundane concerns of no parking space, no window 
in the office, improperly trained probation clerk, re- 
ligious or political pressure at work, the type of client 
one supervises, whether the duty station is down- 
town or in a branch office. 


Historical Perspective 


Numerous writers (Ohlin et al., 1956; Glaser, 1969; 
Studt, 1972) have examined the “dilemmas” of pro- 
bation-parole work, i.e., role conflict, treatment vs. 
control methodology; the lack of a genuine career 
ladder; increasing workloads, high expectations, and 
idealistic academic-preservice training. More re- 
cently the crisis of job stress, occupational disen- 
chantment, loss of commitment, and burnout are cited 
as results stemming from low pay, negative self-im- 
age, and agency precipitated officer-client contact 
(Hussey and Duffee, 1980). 

The 1970’s witnessed demise of the treatment 
model, and putting people in prison became popu- 
lar—but expensive. In the 1980’s policy makers re- 


discovered probation, an economically based decision 
which added to the complexity of saree ~ erciaeed 
of service “dilemma.” 


Federal Response 


Federal probation has developed a wide range of 
community supervision programs to accommodate 
offenders who would have otherwise been impris- 
oned. Specialized caseloads have been instituted for 
drug/alcohol dependent, organized crime, mentally 
retarded, and mentally disturbed offenders. Officers 
are involved in an increasingly diverse range of op- 
erational and clerical duties, everything from col- 
lecting court-ordered fines and restitution to collecting 
court-ordered urine samples (Thomas, 1987). 

New legislation and ongoing traditional program 
responsibilities assigned the Federal Probation Sys- 
tem have stretched resources, financial and human. 
With political pressure to relieve prison and jail ov- 
ercrowding, the number of probationers and parolees 
has increased. As caseloads increase, so does paper- 
work and cries for officer accountability. The Federal 
courts have found prison overcrowding unconstitu- 
tional, but not ever-increasing workloads that re- 
duce the time available for community supervision. 
Increased numbers of “clients” result in the inevi- 
table bureaucratization and a revolution of correc- 
tional caselaw, demands for accountability, civil 
liabilities, and the pressing need for Federal pro- 
bation officers to fully document decisions to protect 
themselves from litigation, quasijudicial immunity 
and the Federal Tort Claims Act notwithstanding. 

More recently there is the victim’s rights move- 
ment. Victims are increasingly interested in all as- 
pects of the administration of justice, that is, the plea 
negotiation, sentencing, and parole decision-making 
process. It is reasonable to expect the victims or their 
advocates will demand greater participation in the 
presentence investigation and to actively scrutinize 
the quality and intensity of field supervision. 
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Privatization is having an effect as well. With 
ever increasing responsibilities, ranging from pre- 
trial services through parole release, some Federal 
probation-pretrial services offices have found it ex- 
pedient to contract for services (i.e., community 
treatment centers, drug and alcohol abuse aftercare 
programs). There are problems in contracting for ser- 
vices in the extreme, i.e., less direct contact by the 
officer with the client. If the purpose of probation 
becomes surveillance, as in intensive probation su- 
pervision or in some specialized organized crime 
caseloads, and treatment is secondary, then the 
U. S. Marshal, Drug Enforcement Administration, 
or Federal Bureau of Investigation personnel might 
do a better job since they are better equipped to be 
“cops.” The argument gains credence as offices ex- 
periment with electronic surveillance devices, mak- 
ing supervision a technological responsibility rather 
than a human one (Thomas, 1987). 

The role of the administrator has likewise changed. 
It is more than supervising subordinates and pre- 
paring the budget. It now involves contracting for 
services, space, and equipment, protecting the agency 
from lawsuits initiated by clients and staff, negoti- 
ating with the public and media on the value of com- 
munity programming, and monitoring monies 
collected from probationers and parolees. Today’s chief 
probation or pretrial services officer has evolved into 
an individual with expertise in contract law, finance, 
accounting, space acquisition, personnel, public re- 
lations, and information systems; all this with one 
eye to the next challenge coming from the bench or 
halls of Congress. 

Will Federal probation cease to be a human ser- 
vices function? Will the human side of probation be 
computerized and privatized? Will probation become 
nothing more than a contracting and accounting 
function? In the future should probation officers be 
drawn from schools of business or recruited and 
trained like police? Should Federal probation give 
up its humanistic goal of helping the offender help 
him/herself to ensure public safety? Are we to sub- 
stitute treatment objectives for cost beneficial so- 
lutions to prison overcrowding? As probation officers, 
do we dwell on the amount of fines and urine col- 
lected or the redirection of troubled individuals? 

Federal officers, all probation-parole-pretrial of- 
ficers, are responding to long-standing problems made 
more complex by the times. If we are to believe the 
literature, officers are responding inappropriately 
because individual and organizational levels of un- 
derstanding are lacking or being ignored (Fogel, 1981). 

Saddest of all is the reality that changes occurring 


today and continuing tomorrow are not internally 
sponsored, but forced upon the system, primarily by 
legislative initiatives. It is, for those involved in the 
work of helping others, a time of change, a time of 
stress. 


Study Objectives 


The original research project was designed to fo- 
cus some of the current interest in occupational stress 
on a select group of Federal officers and their su- 
pervisors in 11 Western States. 

Practical objectives of the research included: (a) 
clarify the nature and extent of occupational stress 
as it confounds Federal officers in their daily routine; 
(b) examine uniqueness and/or similarity of the oc- 
cupational stress these officers face vis-a-vis workers 
in other human service professions; (c) help identify 
stress points and stimulate awareness of those who 
are providing middle management responsibility; (d) 
aid clients by finding ways to mediate work pressure 
on those officers who investigate or supervise them; 
(e) use findings to enhance ongoing system-wide ed- 
ucational programs and local inservice instruction; 
(f) add to the limited knowledge about Federal pro- 
bation officer stress; and (g) create an awareness at 
the district and national levels for the need to ex- 
amine stress-inducing managerial practices and pro- 
cedures (Thomas, 1987). 


Definitions of Stress 


Selye (1956) defined stress as “The non-specific 
response of the body to any demand.” Any demand 
whether painful or pleasurable can be stressful, i.e., 
a promotion at work or a rejected presentence report 
recommendation. Another view of stress is the per- 
son-environment fit, a perspective that represents 
the current consensus on the definition of job stress 
(Whitehead, 1983a). It is as Chesney and Rosenman 
(1980) note, “A lack of congruity between the indi- 
vidual and their physical or social environment.” 

In this context, it is critical to remember that what 
is perceived as a negative stressor by one officer may 
be perceived as an exciting challenge by another 
officer. 


Comparison with Burnout 


Some writers believe the concept of stress is closely 
related to the concept of burnout (Whitehead, 1983a, 
1983b). This is not necessarily true when one rec- 
ognizes that stressors, stress, or their consequences 
are not always negative, whereas, burnout is just 
one of many negative stress consequences resulting 
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from an “inadequate person-environment fit” (Kasl, 
1980). Stress and burnout are not synonymous. 
Burnout is an intrapsychic defense against stress, a 
method of coping rather than direct resolution of the 
problem (Cherniss, 1980a). 


Human Service Stress 


Ianni and Ianni (1983) found that stressors de- 
veloped from three distinct sources, the first of which 
is the individual, as some of us show greater or lesser 
tolerance for stress. Studies on stress coping among 
police (Beehr and Newman, 1978; Diskin, Goldstein, 
and Grencik, 1977) concluded research must focus 
on special characteristics of police work and how it 
is organized if we are to understand how individual 
characteristics are dysfunctional or purposeful in 
stress response. A second source of stress is the so- 
ciocultural environment. Social problems affect hu- 
man service workers, as individuals and as 
professionals (Dawson, 1974). Again, the impact of 
these environmental variables is dependent on how 
the particular organization structures the individ- 
ual’s relationship to that environment (Hilgren, Bond, 
and Jones, 1976; Kroes, Margolis, and Hurrell, 1976). 
Finally, a less frequently cited area of stress is the 
relationship between the individual and the orga- 
nization, the work role. The structural features of 
human service work, that is, policies and procedures, 
are directly related to perceived stress (Farber, 1983). 

As several writers have observed (Katkin and Si- 
bly, 1973; McIntyre, 1969; Merton, 1940), the bu- 
reaucratic mode of organization emphasizes, among 
other things, standardization and impersonality. The 
professional service ideal found in human service 
organizations (Cherniss, 1980a; Corwin, 1961; Kra- 
mer, 1974) emphasizes the uniqueness of the indi- 
vidual, sensitivity to special client needs, flexibility, 
initiative, and resourcefulness. Given these poten- 
tially incompatible conceptions of service delivery, 
a mismatch between individual and organization could 
result in role conflict stressors (Cherniss, 1980b). 

The typical probation-pretrial services officer 
strives to achieve a sense of efficacy in work. If this 
goal is blocked, the person’s self-esteem is threat- 
ened and the stress response is strong (Cherniss, 
1980a). Competence seems to be a primary need—if 
these workers feel they are effective, all other an- 
noyances and dissatisfactions tend to seem relatively 
unimportant (Cherniss and Egnatios, 1978). Sarata 
(1977) and Lortie (1975) suggested efficacy is per- 
haps the strongest job-related goal. 

Certain occupations are thought to be more stress- 
ful than others. Yet, there is one constant, that being 
whether a stressor is stressful depends on a wide 
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range of events and circumstances. Every occupation 
has its own unique stress for some people, some of 
the time. 


~ ORGANIZATION 


INDIVIDUAL 


PROBATION 
DIVISION 


FIGURE 1. FEDERAL OFFICER CAREER STRESSOR CATEGORIES 


Career Stressor Categories 


It is impossible to develop a finite list of probation 
and pretrial services officer stressors. In this study 
those examined and discussed are categorized as In- 
dividual, Office, Organization, and System (figure 
1). Potential stressors were selected based upon an 
extensive review of the probation-parole literature, 
feedback from a pilot study (not discussed), and from 
this author’s 20 plus years’ experience as a Federal 
probation officer at line and management levels. 


Individual Category 


Kahn (1974) suggests five specific areas of indi- 
vidual stress within organizations: role conflict, role 
ambiguity, work overload (quantitative and quali- 
tative), responsibility for people, and occupational 
differences. Career development was added to the 
list by Ivancevich and Matteson (1980). 

Individual stressors included in the study were: 
role conflict (conflicting requests from two or more 
people); role ambiguity (lack of clarity in expecta- 
tions); work overload (too much work, too little time); 
responsibility for people (clients served); and career 
development (upward mobility, rewards). 
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Office Category 


The nature of relationships among officers and 
managers influences their individual effectiveness 
within the office, district, or among court family 
members. Stress may occur because there is a lack 
of cohesiveness or adequate leadership. To capture 
these stressors, office climate, structure, territory, 
technology, leader influence, lack of cohesiveness, 
and group support were examined. Climate means 
characteristics that distinguish an office or district 
from another (Gibson, Ivancevich, and Donnelly, 
1979). Structure involves those individuals in a hi- 
erarchy who have little to say or who exercise little 
control over their job (Ivancevich and Matteson, 1980); 


that is, how bureaucratically a particular office or . 


district is managed. Territory describes a worker’s 
personal space. French and Caplan (1972) found that 
unsatisfactory work space can be a powerful stressor, 
as any officer without an office window or paid park- 
ing will attest. Technology refers to the ways in which 
management provides adequate resources to do the 
job (Woodward, 1965). 

There is one other agent with significant effect on 
work activities: the office supervisor. With respect to 
legitimate power of office, rewards, and sanctions, 
all leaders are created equal (Katz and Kahn, 1978). 
They do not remain equal in the organization. Some 
managers are stress reducers, others are stress in- 
ducers. 

Cohesiveness is the closeness among members of 
an office or district, their tendency to stick together, 
to be supportive of one another. Whitehead (1983a) 
did not report a high correlation between support 
systems and burnout in his study or probation offi- 


Organization Category 


In the Federal system, stressors at the organiza- 
tional level are associated, in part, with the Proba- 
tion Division, Administrative Office of the United 
States Courts; the Federal Judicial Center; the Bu- 
reau of Prisons; the United States Parole Commis- 
sion; and the United States Sentencing Commission. 
These groups differ in attitude and behavior; they 
also have concerns of climate, technology, structure, 
and cohesiveness. The national response to a given 
district or office problem is either helpful, stress 
causing, or limiting, depending upon the individual 
actor’s experience and perception. 


System Category 


The Federal Probation-Pretrial Services System 
is differentiated from other systems by its respon- 


siveness to an everchanging national environment. 
This means the officer and manager is involved in 
a highly sophisticated work environment, charac- 
terized by growth, adaption, innovation, and stress. 
At the system level stressors include conflict be- 
tween advocates of control vs. treatment approaches 
to crime, media reporting, the public image of crim- 
inal justice efforts, lack of national leadership, and 
stigma of being a probation-pretrial services officer. 


Study Methodology 


If probation work is stressful, what are the par- 
ticular stressors, to what extent does stress occur, 
where, to whom, under what conditions, what are its 
correlates, and, finally, is the question(s) important? 
To answer these and other salient questions, the Fed- 
eral Officer Stressor Questionnaire (copyrighted) was 
developed. 

A major catalyst in this research effort was the 
writing of John Whitehead on probation officer burn- 
out (e.g., 1981, 1983a, 1983b, 1986a, and 1986b). 
Whitehead in turn was motivated by the pioneering 
work of Christina Maslach (e.g., Maslach, 1976, 1978a, 
1978b), who studied burnout and its generic causes 
under such headings as high caseloads, excessive 
paperwork, and lack of supervisory support. 

The present study examines these and other per- 
ceived causes of officer stress and addresses the out- 
come in the section dealing with job-career 
satisfaction, personal accomplishment, burnout, and 
depersonalized attitudes toward clients. The re- 
seach goal, or one of several, was to ground the 
questionnaire, capture reality, and identify statis- 


tically those stressors confronted daily by officers. 


Prior to the final drafting, the questionnaire was 
evaluated by several Federal officers and managers, 
representatives of the Probation Division, Admin- 
istrative Office of the United States Courts and the 
Federal Judicial Center, a Federal probation man- 
agement consultant, and a local probation training 
coordinator. 

Initially it was believed one survey instrument 
could capture the necessary officer and manager data. 
However, one evaluator pointed out built-in poten- 
tial for faulty perceptual responses by managers (re- 
porting their own rather than officer stress 
perceptions) if one instrument was used, no matter 
how carefully the respondent instructions were 
worded. A second questionnaire, Form B, was de- 
veloped which would (a) differentiate managers who 
did presentence reports and/or carried caseloads from 
those who only supervised subordinates; and (b) rein- 
force instructional wording for managers to report 
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on how frequent or how intense they perceived of- 
ficers to be reacting to given stressors. 

Research question posed were relevant to the five 
sections of the questionnaire, 1) respondent demo- 
graphics (age, sex, ethnicity), 2) job variables (work- 
load, offender characteristics, job title, office location 
and size), 3) PICQ Burnout Inventory (professional 
intellectual curiosity questions) which covered job- 
career satisfaction, burnout, etc., 4) the 98 potential 
work stressors requiring a frequency and intensity 
rating response, 5) finally, an open-end response ask- 
ing respondents the one best way to reduce stress in 
the respondent’s workplace (not discussed here). 

Specifically, the research questions sought to de- 
termine if there were statistically significant rela- 
tionships between the frequency and intensity of 
stressor scores and 1) respondent background de- 
mographics, 2) particular job variables, 3) burnout 
characteristics, 4) officer-manager perceptions of in- 
dividual stressors, and 5) between the four stressor 
categories. 

There were 98 potential occupational stressors 
listed. Frequency of occurrence was scored: 0 = never 
to 6=everyday. Intensity of reaction was scored: 
1=very mild to 7=major, very strong. If the re- 
spondent marked 0=never for Frequency, instruc- 
tions indicated no score (leave blank) for Intensity. 
Managers reported on the same stressors, but in terms 
of how they perceived the stressor affecting their 
officers. 


Main Sample 


In May 1986, the two-part questionnaire (Form 
A-Officer and Form B-Manager) was mailed to 335 
officers and 65 managers in the 17 districts com- 
prising the 12 Western States and the Territory of 
Guam. A combined return rate of 63 percent (60.3 
percent officer, n= 202; 76.9 percent manager, n=50) 
resulted. 


Questionnaire Validity 


Three steps were taken to improve questionnaire 
validity: 1) ground questions and stressors in the 
Federal community corrections field; 2) put re- 
sponses into ordered classes along a continuum of 
several categories; 3) ask multiple questions with 
different question forms that measure the same sub- 
jective state and combine answers into a scale or 
higher level (category) grouping. 


Data Analysis 


The data examination process and response to the 
specific research questions, while not reported in its 
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entirety here, included, 1) a descriptive analysis of 
respondent profile, job variables, management se- 
lection criteria, work assignment characteristics, or- 
ganizational design, offender type, and professional 
orientation; 2) analysis of relationships between 
stressor variables the literature and experience sug- 
gest are important, plus those prominent in the re- 
search data; 3) explanation of the variation found in 
categories and PICQ Burnout Inventory by use of 
multiple regression techniques; 4) narrative report 
on research implications for Individual, Office, Or- 
ganization, and System. 

One other point needs to be made. The 98 stressors 
were initially reported and analyzed on the fre- 
quency and intensity dimension. As noted in the lit- 
erature, to be stressful a stressor must be frequent 
and intense if it is to have chronic effect on the in- 
dividual (Whitehead, 1983 a&b). Throughout the 
original data analysis, Frequency scores resulted in 
fewer statistically significant outcomes than did In- 
tensity scores. For the purposes of this article, the 
following findings and conclusions are based on re- 
spondent (officer and manager) Intensity perception 
scores. 


Findings 


In the 12 Western States (and Guam) surveyed, 
the average officer is a white male, married, 41 years 
of age with a master’s degree, has fewer than 10 
years of Federal service, and between 11-15 years 
total community corrections experience. In 1977, 
Gooch reported the “average” officer was a white 
male, 37 years of age, married, had a master’s de- 
gree, and 5 years of Federal experience. In 10 years 
Federal officers as a group have aged 4 years. This 
reflects system stability, but may in the future create 
staff replacement problems. 

For managers, chiefs, deputies, and supervisors, 
the same “average” profile holds except the age is 
45, with 11 or more years of Federal service and 16 
plus years of total experience. 

Officers in this study reported being more stressed 
about those work conditions (stressors) over which 
they had some locus of controi—those related to 
themselves (individuals) or their local office—as op- 
posed to external organization and system centered 
stressors. The most intense stressors reported by of- 
ficers included: unnecessary paperwork, not enough 
time to do what is needed, uncertainty about retire- 
ment benefits, mileage reimbursement too low, fam- 
ily responsibilities, and financial worries. Retirement 
and mileage concerns are seen as primarily external, 
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whereas the officer may exercise some daily control 
over the others. 

Findings supported other research (Whitehead, 
1983a) which played down excessive workload and 
intensive client contact as prominent factors in work 
stress. In this sample, the majority of officers felt 
their workload was “about the same” as that of co- 
workers, and even though many officers reported 
putting in more than 40 hours per week, their face- 
to-face client contact rate was less than when they 
entered on duty. The underlying cause might be at- 
tributed to the stressor of unnecessary paperwork. 

As a group, managers consistently over-estimated 
(perceived) stressor impact on their officers. When 
broken down by gender, and compared to officers, 
female managers had higher perceived stressor mean 
scores than did male managers. Does this mean fe- 
male managers are more sensitive to officer work 
stress than male managers? is there overreaction 
because they are in a traditionally male-dominated 
occupation? The study found that while women 
(managers and officers) tend to report higher levels 
of perceived stress, men (supervisors and officers) on 
average reported more depersonalized behavior to- 
ward their clients. This finding was also noted by 
Maslach and Jackson (1981) in their burnout study. 


For stressors which are under-perceived (contra- 
dictive stressors) by supervisors, i.e., manager saw 
a bigger stress problem than did officer, in no case 
did the negative mean score (difference between of- 
ficer and manager) exceed .59 (table 1). 

Stressors deserving attention include political 
pressure at work, making dispositional recommen- 
dations, hazardous duty, lack of union organization, 
and recommending jail-prison time. The reported 
minimal differences give positive testimony to Fed- 
eral officer-manager perceptual convergence on these 
potential work-related stressors. 

Of particular interest was the finding that officer 
age-group had a slight curvilinear relationship with 
the burnout score (p = .005). Those officers under the 
age of 30 had the lowest reported burnout, whereas 
those in the 41—50 range had the highest, at which 
point the curve dropped in the 51-60 group. How- 
ever, when looking at the seniority factor (length of 
service), the burnout relationship was linear (p= .014). 
For this sample, burnout is a function of seniority 
rather than age-group (Thomas, 1987: 258). 

This finding somewhat contradicts Maslach and 
Jackson’s (1981) finding reported in Whitehead 
(1983a:173) “. . . that burnout is likely to occur early 
in one’s career .. . those in the older range may be 


TABLE 1. CONTRADICTIVE STRESSORS 


Stressor 


Clients are unresponsive . 
. No rewards for extra effort 

Political pressure at work 

Need more vacation time 

Favoritism by management 

Making dispositional recommendations 
Conflicting decisions from management 
Hazardous duty - 

Use of firearms on job 

Personal safety in the field 

No management leadership 

Family responsibilities 

Financial worries 

Lack of union organization and support 
Job conflicts with personal values 
Stigma of being a probation officer 
Overall physical and mental health 
Political differences at work 

Given too much responsibility 

Lack of government cars to use 

No guidelines for adverse actions 
Initiating revocation procedures 
Recommending jail-prison time 


2.19 2.21 3.11 3.04 07 
1.88 1.94 3.18 3.15 03 
63 50 13 1.25 83 A2 
97 87 -10 2.06 1.87 19 
1.36 1.11 25 2.22 2.17 05 
1.53 1.93 2.45 2.20 25 
1.39 1.41 2.45 2.30 15 
1.70 1.61 09 3.29 2.96 34 
88 74 14 1.68 1.39 29 
1.67 1.77 3.09 2.98 12 
1.27 1.22 05 2.16 2.18 
2.74 2.62 ll 3.59 3.33 25 
2.29 2.09 21 3.45 3.02 A3 
79 80 1.60 1.24 36 
61 67 1.14 1.02 12 
46 44 01 84 73 ll 
1.91 1.60 31 2.92 2.33 59 
45 43 02 -72 50 22 
87 91 1.43 1.33 09 
1.14 1.13 61 1.71 1.76 : 
79 -78 01 
98 1.14 1.86 1.77 09 
1.23 1.67 2.04 1.72 32 


= 
a 
=¥ 
= 
Officer Manager Mean Officer Manager Mean es 
Mean Mean Diff. Mean Mean Diff. 
| 


those who have survived the early stresses of their 
job...” Whitehead concluded, “Thus age in itself 
may not be the critical variable. Rather the critical 
variable seems to be seniority or selection or some 
combination thereof” (p. 174). 

This author believes the critical variable in the 
Federal system is lower turnover, due to the officer 
selection process and diversity of duties-responsibil- 
ities. 

The study also found officers who underwent a 
stress management orientation program reported less 
stress than those who did not or those who were still 
waiting for the program. On the other hand, officers 
wanting more information on work stressors (coping 
skills) had higher stress scores than those not want- 
ing the intervention. In sum, those who need stress 
reduction want training, and those who don’t per- 
ceive the need don’t want it. 

The Western States sample reported minimal con- 
flict between officers and managers. Specific stress- 
ors such as “conflicting decisions from management, 
job conflicts with personal values, and politicai-re- 
ligious differences at work” scored very low on both 
frequency and intensity scales. 

There is one group of stressors in which district 
managers have little say, but receive much criticism, 
that being “bread and butter issues.” Most of the 
pay, retirement, sick leave, and annual leave ques- 
tions begin and end in Washington. One such stressor 
is somewhat controlled locally, the Quality Step In- 
crease, an additional pay raise given for quality per- 
formance at designated intervals. For 83 percent of 
the officers in this sample, the stressor occurred “a 
few times a year or less,” which is considered low. 

The workplace support group issue was addressed 
through potential stressors as: personal problems at 
work, can’t get along with coworkers, office cliques, 
and low staff morale. None of the variables exceeded 
an intensity mean of 3.05 on a scale of 1 = very mild 
to 7 = major, very strong. Perhaps the minor impact 
of these stressors is direct evidence of Cherniss’ view 
that organizational factors, controlled by managers, 
are of more importance in understanding and me- 
diating work stress than any other combination of 
events, i.e., “It is easier to restructure a role than to 
restructure the character of either an individual or 
a society” (Cherniss, 1980b, p. 158). 

In the fragmented Federal community corrections 
system, much of what controls or affects the officer 
and supervisor occurs beyond their sphere of influ- 
ence, i.e., Administrative Office, Probation Division, 
Parole Commission, Bureau of Prisons, United States 
Attorney, courts, and United States Sentencing 
Commission. Federal probation and now pretrial ser- 
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vices have become the repository of many new and 
controversial legislative attempts to control crime. 
This multirole approach (figure 1) has potential for 
conflict, if not collapse, especially if there is a lack 
of resources and training to do the job. Yet, in this 
sample, the Grand Mean for intensity of these or- 
ganizational stressors was only 2.27 (1 = very mild, 
7 = major, very strong). Why? 

In this author’s view, one important contribution 
to this finding is diversity of the Federal officer’s 
role, a role that lends itself to change; change, in 
turn, requires flexibility and innovation which cre- 
ates a more stimulating and stimulated officer re- 
sponse to Individual, Office, Organization, and System 
initiated work demands. As an example, the study 
looked at positions with specialized functions and 
those which performed a variety of tasks (general- 
ists). In those districts where the generalist pre- 
vailed, office intensive stressor scores were 
significantly lower. This finding held for managers 
as well (Thomas, 1987: 236—38). 

The research also attempted to determine if offi- 
cers and, in turn, managers were adversely affected 
(stressed) by perceived system inconsistencies, an- 
omolies, or injustices. Stressor variables included: 
public double standard toward crime, inaccurate me- 
dia coverage, conflict between treatment and control, 
stigma of being a probation officer, unrealistic 
congressional legislation, plea bargaining, and lack 
of national leadership. None of these common stress- 
ors evoked strong respondent concern at either fre- 
quency or intensity levels. The “stigma” question 
only had a mean of .46 (scale 1.0 = very mild). 

The study found those officers doing pretrial ser- 
vices work, independent office or probation man- 
aged, reported less stress than officers doing probation- 
parole work. Also, those officers who believed their 
manager, chief, or supervisor attained that position 
because of professional experience and management 
ability reported lower stress than those officers who 
believed the manager was selected because of sen- 
iority, political, or favoritism reasons. 

Section 3 of the Federal Officer Stress Question- 
naire (PICQ Burnout Inventory) measured respon- 
dent job and career satisfaction, personal 
accomplishment, depersonalization, and burnout. 
These items constitute a self-report scale designed 
to measure individual, group, or district levels of 
burnout, that is, cumulative “negative stress con- 
sequences resulting from an inadequate person-en- 
vironment fit” (Kasl, 1980). 

As measured, a mean score of 1.0 indicates no 
burnout, high career and job satisfaction, no dehu- 
manization behavior toward clients, and strong feel- 
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ings of personal accomplishment. A mean score of 
3.0 indicates the expected “slings and arrows” of 
working with troubled people in a large bureaucracy, 
that is, generally satisfied with the work environ- 
ment but recognizing some aspects, sometimes, could 
be better. A mean score of 5.0 indicates an acute 
state of burnout, negative and counter-productive 
feelings about all aspects of the job. This person (or 
group) needs immediate counseling or possibly other 
employment. 

Figure 2 compares sample officer-management 
PICQ Burnout Inventory responses. Officers are re- 
porting higher scores than management on each 
question. However, none of the question means ex- 
ceed 2.40, indicating, on average, a generally posi- 
tive work experience. Management is often more stress 
inducing than stress reducing; from this study man- 
agers are less stressed than officers, and the previ- 
ously reported low conflict scores between the 
respondent groups might indicate the managers are 
causing less stress as well. 

A second display of the data is table 2, describing 
sample frequency and percent of outcome for the PICQ 
Inventory, officer vs. manager. 

PICQ 1 data indicate officers (79 percent n = 159) 
and managers (94 percent n = 47) like the office in 
which they work. However, when one examines of- 
ficers “undecided” (5 percent n = 11) and those “not 
satisfied” (16 percent n = 32), there is a cumulative 
group of 21 percent who may:not be contributing to 
office mission effectively or efficiently. 

In PICQ 2, 19.3 percent (n = 39) of the officers 
feel they are actually burned out. Combined with an 
additional 16 percent (n = 31) “undecided” there is 
the core of a potentially serious problem. 
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PICQ Questions 


1 = 1 am satisfied with my office 
2 =I feel burned out from my job 
3 = I treat clients as impersonal objects 


4=1 am positively influencing others 
5 = 1 am satisfied with my career 


FIGURE 2. PICQ MEAN BURNOUT CHART 


By comparison, Whitehead (1983a) discovered 13 
percent of his sample (n = 920) reported feeling 
burned out “a few times a week” or “everyday” and 
another 7 percent reported feeling this way “once 
per week.” 

If we exclude the Federal “undecided” the results 
are about the same. Thus, for the Federal sample, 
as Whitehead (1983a) found in his, it would be an 
exaggeration to paint a totally pessimistic profile. 
Yet, a significant minority of officers reported they 
were experiencing negative feelings about their jobs 
or were undecided how they felt, which in itself in- 
dicates a problem in search of mediation at some 
level of activity or category. Only one manager in- 
dicated being burned out (2 percent) with four “un- 
decided.” 

PIC@ 3 is the depersonalization question designed 
to capture respondents’ attitudes about their treat- 
ment of those human beings who come under their 
authority and control. Table 2 reveals that 9 percent 
(n = 19) of officers treat probationers and parolees 
as impersonal objects attendant to 8 percent (n = 17) 
who felt they were not a positive influence on other 
people’s lives. However, this is a contradiction when 
noting the burnout percentage was 19 percent. Can 
a burned out officer have a positive influence on 
clients and treat them as something more than im- 
personal objects? Can they be satisfied with their 
agency and/or career? 

According to these figures it is possible for some 
officers to be burned out and still be productive em- 
ployees. A better answer might be it is more fash- 
ionable for officers to admit being burned out, or 
admit they cannot help everyone who sits across from 
them in a counseling role, than admit to dehuman- 
izing behavior or attitudes about people of less for- 
tunate circumstances. The possibility of denial exists 
for the suspect 10 percent, or there could be reporting 
error. 

In PICQ 4 we find 68 percent (n = 138) of the 
officers agreeing that they positively influence the 
lives of others. However, about 23 percent (n = 46) 
are “undecided” which is probably a more honest 
answer, with the previously noted 8 percent indi- 
cating less than satisfactory feelings about the im- 
portance of their work. As stated in the PICQ 3 
discussion, the value of this “influence” score is bet- 
ter understcod in the context of whether one is burned 
out or treating clients in a dehumanizing manner. 

In PICQ 5, officer career satisfaction (77 percent 
n = 156) numbers almost equal officer agency sat- 
isfaction responses (78 percent n = 159). There are 
more officers undecided about their career (14 per- 
cent n = 28) than their agency (5 percent n = 11). 
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Ninety-four percent (n = 47) of the managers were 
satisfied with their office and career in Federal pro- 
bation. 

Finally, by averaging PICQ scores (figure 2) across 
the five questions for officer and management, a To- 
tal Burnout Score is found. Fer officers it is 2.12 and 
for management, 1.70. Overall, with an average being 
3.0, the problem of burnout in the Western States 
sample does not appear critical, but there are iden- 
tifiable pockets of concern. 

The foregoing described officer perceptions. For 
management the picture is generally clearer. In PICQ 
2-3-4 (table 2), managers are showing less signs of 
burnout and a less dehumanizing attitude toward 
clients. Eighty percent (n = 40) felt they are a pos- 
itive influence on others with 12 percent (n = 6) 
“undecided,” and 6 percent (n = 4) indicating “not 
applicable.” The latter is interesting, and without 
any evidence to the contrary, it may be these man- 
agers do not have direct contact with probationers 
and parolees, and thus felt the question truly did not 
apply. This same “not applicable” response occurred 
in PICQ 3 (clients as impersonal objects). There were 
21 managers who indicated “N/A,” and this is more 
difficult to explain since at one time each of these 
respondents must have worked with persons in the 
service group and formed attitudes/opinions about 
them. Again, it could be a matter of no on-going 
contact with defendants, thus the “N/A,” or, report- 
ing error. In PICQ 1 and 5, managers report more 
satisfaction with their job and career than do officers. 
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Individual awareness is the logical beginning in 
the understanding of job stress. Many things upset 
us. Some we control and some we don’t. Avoiding 
negative stress requires a conscious effort. Knowing 
what causes one’s stress is critical if one wants to 
survive a career in community corrections. 

Research data found officer age was inversely but 
weakly correlated (p = .020) with Organization cat- 
egory stressors. 

Can we conclude that as one gets older, the in- 
terest in or reaction to organizational stressors di- 
minishes? Is outcome the result of successful coping, 
being beaten down by the system, or a case of rust- 
out? Remember, the seniority or “job years” factor 
when compared with burnout showed a linear re- 
lationship; in truth, the longer you are in Federal 
service, the greater your potential for rustout and 
burnout, but not necessarily dropout. 

As noted earlier, support groups had minimal im- 
pact on officers. This was also found in Whitehead’s 
(1983a&b) studies. However, for Federal officers, re- 
ligion was inversely but significantly correlated with 
burpout, that is, the stronger the reported religios- 
ity, the lower the burnout score. 

The study found weak and/or inconclusive rela- 
tionships between background (demographic) vari- 
ables and reported stress. This tends to support 
Cherniss’ (1980b) and Brown’s (1986) contention that 
organizational factors, controlled by managers, are 


TABLE 2. SAMPLE PICQ FREQUENCY-PERCENT OUTCOME 


Officer* Management” 
Agree Undecided Disagree Agree Undecided Disagree 
Question n % n % n % n % n % n % 
PICQ 1 159 79 11 5 32 16 47 94 1 2 2 4 
PICQ 2° 39 19 31 16 132 65 1 2 4 8 45 90 
PICQ 3 19 9 12 6 170 84 1 2 0 0 27 54 
PICQ 4 138 68 46 23 17 8 40 80 6 12 0 0 
PICQ 5 156 77 28 14 17 8 47 94 2 4 1 2 


Note: PICQ 3 Management = 21 responses “not applicable” 
PICQ 4 Management = 4 responses “not applicable” 


The survey scale originally five levels: strongly agree, agree, undecided, disagree, strongly disagree. Percentage may not equal 100 


due to rounding. 

*n = 202. >n = 50. 

1 = I am satisfied with my office 

2 = I feel burned out from my job 

3 = I treat clients as impersonal objects 
4 = I am positively influencing others 
5 = I am satisfied with my career 


Implications for Officers 
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more important in understanding work stress and 
its successful intervention than one’s personal back- 
ground. 


Implications for Managers 


A manager may not possess the ability or means 
to correct an identified stressful condition and, in 
some instances, may not even recognize a problem 
exists (contradictive stressor). 

A simple and periodic “stress check” is a logical 
approach to raise one’s consciousness, or, as Cherniss 
stated, “If they (managers) are not aware of the neg- 
ative effects... little can be done to alleviate job 
stress and burnout” (Cherniss, 1980b: 159). 

Studies have indicated (Bass, 1961) that employ- 
ees are more likely to follow the suggestions of the 
supervisor if he/she has demonstrated an ability to 
help others solve their problems. This may explain 
why those officers in the Federal sample who be- 
lieved their supervisors and chiefs were selected on 
criteria of managerial experience and ability had 
lower stress and burnout scores (Thomas, 1987: 266— 
68) than those believing politics, seniority, or favor- 


itism were the main criteria. 


Managers must recognize there is a strong rela- 
tionship between job-career satisfaction and lower 
stress-burnout. In the Federal study, the highest pos- 
itive correlations were between job satisfaction, In- 
dividual-Office Stressor Categories (figure 1), and 
burnout. This is important since.Maslach specifically 
disclaimed a strong correlation between job satis- 
faction and burnout in her work (Maslach and Jack- 
son, 1981). Whitehead (1983a) found a strong 
correlation in his study on burnout, and to the degree 
his and the Federal sample are representative of 
probation officers, Maslach’s contention ‘is question- 
able. Simply stated, whatever managers can do to 
improve job satisfaction will, in turn, lower stress 
and reduce burnout (Brown, 1986). 

Managers can benefit from another finding, not 
unlike that reported by Whitehead; that is, the ab- 
sence of a predominant relationship between work- 
load indicators and burnout. Officers reporting less 
face-to-face client contact than when they entered 
on duty had higher burnout means than those with 
more or the same fact-to-face contact (Thomas, 1987: 
269). Thus, from a “hours of contact” perspective, the 
often held implication or belief that simply reducing 
workload will reduce stress and/or burnout is ques- 
tioned. 

Perhaps it is more critical, based on the officers’ 
most frequently reported stressor, “not enough time 
to do what is needed,” for managers to ascertain the 
true point at which workload or some other function 


really interferes with an officer’s ability to do a qual- 
ity job, because as Cherniss notes, “Probation-parole 
workers want to be competent and effective” (Cher- 
niss, 1980b: 48). Perhaps events other than work- 
load, i.e., management initiated tasks, compromise 
officer feelings of personal accomplishment and, in 
turn, job-career satisfaction. 

In sum, the quality of management has much to 
contribute in concert with the individual officer’s 
perception of who he/she is and how well the officer 
is doing what he/she wants to do. It may well be the 
leading cause of job stress is a management style 
that fails to provide workers with appreciation, sup- 
port, and stability (Golembiewsky, 1986). For the 
Federal officer, this author concludes, it is a quality 
selection process, diversity of role attendant to en- 
lightened management, that mediates job stress, not 
to mention inhibits rust and burnout, in the Federal 
Probation System. 


Conclusion 


This grounded study suggests several avenues for 
future research. First, the study was designed to be 
a regional examination of job stress within the Fed- 
eral Probation System. To validate or repudiate the 
findings, a replication is needed in another geo- 
graphical area of the system. This is critical since 
local ground rules, attitudes, and behaviors of po- 
tential respondents are shaped not only internally, 
but by differing community philosophies about the 
role of probation and how it, along with parole and 
pretrial services, is implemented in addressing crime 
and the criminal. This study attempted to lay the 
foundation for future job stress research in Federal 
probation. 

On average, findings in the Western States were 
positive, and it appears incumbent (officer and man- 
ager) response to occupation job stress, while a con- 
cern in certain districts, is moderate overall. However, 
considering the local and national mood in terms of 
fiscal restraint and more punitive legislative ap- 
proaches to curtailing crime, additional pressure will 
be put on Federal officers to meet statutory duties 
and responsibilities, while attempting to control the 
“dilemmas” of probation-parole work. 
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Identifying the Alcoholic: A Practical Guide for the 
Probation Officer 


By EDWARD M. READ 
United States Probation Officer, District of Maryland 


HE PROBATION officer occupies a unique po- 

sition within society. It is virtually impos- 

sible to work within the system and not 
confront an absolute plethora of substance abuse re- 
lated problems. This is the reality, and it comes with 
the turf. And make no mistake about it, alcoholism 
is substance abuse. Alcoholism ‘is also drug abuse. 
If we study one, we also study the other, however 
easy this is to overlook. 

We are charged with the responsibility of pro- 
tecting the community (supervision) and assisting 
the courts in arriving at appropriate sentences for 
convicted offenders (presentence investigation re- 
ports). Since often the majority of our cases present 
alcohol and other drug problems it behooves us to 
become more than just a little “familiar” with this 
condition. We must become close to “expert.” 

Having previously advanced some thoughts on 
working with the alcoholic on probation supervision 
(Read, 1987), the author now wishes to concentrate 
on a more comprehensive description of alcoholism 
and how we might ourselves safely make a profes- 
sional, valid, and expeditious diagnosis. Identifying 


the problem is a critical first step (Shaffer and Kauff- - 


man, 1985). Knowing what to: look for, becoming 
comfortable with the interview process, and then 
making a confident assessment are sorely needed 
supervision skills. 

But why must we face the truth about alcoholism 
and take this problem so seriously? What are the 
facts? Is alcoholism a disease? Are there telltale signs? 
Can we as probation officers learn how to make ac- 
curate and reliable assessments? By what means? 
And from this, what can we learn about addiction in 
general? These are but a few of the questions we 
hope to address here. Theory will remain largely 
absent. We will stay with the facts, with behavior, 
and with practical suggestions for use in the assess- 
ment process. 


Facing the Facts 


The conspiracy of silence rages on. As profession- 
als within the community, we are still far too un- 
comfortable working with the typical alcoholic or 


person who drinks too much. It is easier to talk about 
or “staff’ the heroin or cocaine addict. Identifying 
out is much less difficult; it is not hard to feel dif- 
ferent or “better than.” Not so with the alcohol “ad- 
dict,” as Milkman and Sunderwirth (1987) prefer to 
call the alcoholic so as not to make a distinction from 
other drug addicts. This unconscious avoidance is 
much more an issue with the less glaringly alcoholic 
client, but it does operate at some level within most 
of us. 

Our resistance is present because most of us also 
drink beverage alcohol. We may even drink too much 
on occasion—perhaps on too many occasions. Our 
families or people close to us have surely been touched 
by alcoholism in one form or other. This can make 
us sensitive and much less willing to talk about the 
problem—yes, even with our own clients on super- 
vision. Physicians are still coming under attack for 
having a similar problem (Helzer and Pryzbeck, 1988). 
This damaging silence must be broken. 

Why? Because as Bill Wilson, co-founder of Al- 
coholics Anonymous, so aptly put it, alcohol is “cun- 
ning, baffling, and powerful” (1984). This we do know 
about alcohol and its unfortunate victims, the ad- 
dicts. One need only glance at the statistics to be 
convinced. Alcoholism is currently ranked in the 
United States as the number two killer behind can- 
cer. Were it not for the conspiracy of silence, it would 
probably be number one; so many deaths which are 
actually alcohol-related are not recorded as such. 
Families would rather not risk disclosure. 

The average city policy officer spends half of his 
time with alcohol-related offenses. Nearly half of the 
men and women in prison are alcoholic or at least 
heavy drinkers. Alcohol is involved in 60 percent of 
the reported cases of child abuse and in the majority 
of domestic violence incidents. Forty-one percent of 
assaults, 39 percent of rapes, 64 percent of homicides, 
and at least 80 percent of suicides are attributable 
to alcohol (Goodwin, 1988; Milam and Ketchum, 1981). 
Alcohol is now even being implicated as a contrib- 
utory factor in the contraction of AIDS (Siegel, 1988). 

The facts do not stop here. Between 20 and 30 
percent of male psychiatric admissions are alcoholic. 


2 
= 
= 
= © 
| 
| 
No 
| 
|: 
: 
4 
59 


About 25 percent of the men admitted to general 
hospital wards for medical treatment have alcohol- 
related problems. Industry loses billions of dollars a 
year due to work inefficiency related to alcoholism. 
Alcoholics are about three times more likely to ex- 
perience divorce than non-alcoholics. There are an 
estimated 15,000 deaths a year from alcohol-related 
traffic accidents. Studies are indicating that most of 
the drinking drivers are not just social drinkers com- 
ing home from a Christmas party but serious prob- 
lem drinkers, alcoholic by most definitions. Thirteen 
percent of the American adult population is alco- 
holic. 

And finally, on the more positive side, nearly half 
of the American adult population cannot even be 
classified as “regular” drinkers; thirty-two percent 
are abstainers and 15 percent are “infrequent,” 
meaning at least once per year but less than once a 
month (Finn and O’Gorman, 1981). It may be sur- 
prising to some of us that so many people choose not 
to drink at all, and those that do, do so infrequently. 


Disease Concept vs. Willful Misconduct: © 
Does it Matter? . 


Unfortunately, we simply do not yet know what 
causes alcoholism. Herbert Fingarette (1988) deliv- 
ers a stunning indictment of past and present alcohol 
research efforts. He writes, “Despite decades of im- 
minent breakthroughs, the current dominant con- 
sensus among researchers is that no single 
explanation, however complex, has ever been sci- 
entifically established as the cause of alcoholism.” 
But does it really matter? Does it matter to us as 
probation officers? The etiology of addiction may re- 
main clouded in mystery. Our addicted clients will 
not. They are there in full force, and we must work 
with them on a daily basis. 

Nor does it matter that the controversy between 
“disease” and “willful misconduct” labors on with no 
clear end in sight. Dr. Fingarette feels we can “give 
up the search for an explanation of the disease that 
does not exist” (1988). This is a bit simplistic, per- 
haps even annoyingly glib. But be that as it may, 
by far the majority of experts in the field of alco- 
holism continue to refer to it as a disease. Goodwin 
(1988) writes convincingly, “...the evidence that 
alcoholism can properly be called a disease is just as 
strong for alcoholism as it is for many medical con- 
ditions universally regarded as diseases.” If we can 
begin to understand this addiction, we will be much 
better equipped to work with other drug addictions. 
In the end we might even begin to see ourselves 
having an impact within the community. 
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Toward a Diagnostic Hallmark 


Because this is a disease so sorely misunderstood, 
it should be no surprise that definitions often fall 
short of providing any real diagnostic help. They are 
either too general and non-specific or far too detailed 
and cumbersome. 

Anderson (1976) provides a good example of the 
more elaborate approach. He writes, 

Alcoholism can best be defined descriptively as a behavioral 
disorder, one in which certain chronic and progressive phe- 
nomena take place in certain rather well-defined stages. Al- 
though there are many commonly used descriptive definitions 
of alcoholism, they all share certain elements: excessive drink- 
ing, exaggerated dependency on alcohol, preoccupation with 
drinking, surreptitious drinking, loss of control over the amount 
consumed or the time of drinking, a progressive loss of control, 
and the obvious fact that even though the alcoholic has been 
in trouble on numerous occasions over drinking he still con- 
tinues to drink. 

Whitfield (1985) disentangles but leaves us with 
nothing more than, 

Alcoholism or other chemical dependency can be defined most 


simply as recurring “trouble”, problems or difficulties asso- 
ciated with drinking alcohol or using other drugs. 


The trouble finding a proper definition of alco- 
holism becomes painfully obvious in the literature. 
At least Rogers and McMillan (1988) admit as much 
and attempt to explain why this might be so. Alco- 
holism is “selective”; most drinkers do not become 
alcoholic. A definition must account for this fact. 
Alcoholism does not happen overnight; symptoms 
can appear and them disappear, thereby confusing 
our definitional construct. The continuing debate over 
whether or not alcoholism is a disease only adds fuel 
to the fire. 

However, in our review of the literature there is 
one incontrovertible and rarely neglected symptom 
about which there is no debate: loss of control. An- 
derson (1976) and others mention it (Ohlms, 1983). 
Whitfield (1985) makes an obvious inference. The 
American Psychiatric Association’s diagnostic man- 
ual lists nine criteria, only three of which must be 
met for diagnosis. Loss of control is thematically rep- 
resented throughout most of the specific criteria. 

Establishing a definitional foundation is critical 
for both assessment as well as treatment. It becomes 
the beacon by which we can proffer further questions 
to substantiate an initial hypothesis or suspicion of 
alcoholism. Having read countless definitions we wish 
to propose the following as most representative of 
the crucial diagnostic criteria: Alcoholism is a chronic 
(it endures or recurs) condition marked by one’s pro- 
gressive incapacity to control alcohol consumption de- 
spite psychological, spiritual, social, or physiological 
life disruptions. 


IDENTIFYING THE ALCOHOLIC 


The key word of course is “control.” The non-al- 
coholic heavy drinker will have the wherewithal to 
stop a self-destructive pattern of drinking in the face 
of compelling life circumstances such as marital 
problems, poor job performance, or liver malfunction. 
The alcoholic on the other hand will be unable to 
sustain control over time. 


Loss of Control 


Identified as alcoholism’s diagnostic hallmark, loss 
of control must be considered in an appropriate con- 
textual environment. Dr. Fingarette (1988), in his 
anathematizing and highly controversial book, Heavy 
Drinking, takes issue with the popular (and we might 
add out of context) notion that alcoholics cannot con- 
trol their drinking. He writes, 


The public has been so indoctrindted by the idea of loss of 
control that few dare to seem naive by carefully observing 
alcoholic conduct and acknowledging that heavy drinkers of- 
ten do moderate and limit their drinking. We may be close to 
people who have been labeled alcoholics, but we discount our 
observations of the times they show self-control because we 
have been told that alcoholics have no control. Or if we do 
recognize evidence of control, we decide the drinker in question 
cannot really be a true alcoholic. We then minimize or discount 
that person’s drinking problems. . . 


How true and yet so misleading. First, “heavy 
drinkers” can control and limit their drinking—they 
are simply not alcoholic. Second, the issue of control 
requires careful definitional refinement; it does not 
stand alone or apart from discussion and elaboration. 

The initial concept is almost too simple. If the true 
alcoholic could control his drinking he would not be 
one. It’s that simple. The trouble arises because, as 
Dr. Fingarette pointed out, alcoholics do exhibit pe- 
riods of control throughout their drinking histories. 
This paradoxical problem, or “gross misunderstand- 
ing” as described by Keller (1972), has its genesis in 
the old Alcoholics Anonymous (AA) adage, “one drink 
away from a drunk.” 

Members of AA are usually quite sincere when 
they utter this phrase. But they do not mean it in 
the truest, most literal sense. As Keller (1972) writes, 


What is fascinating about that slogan is that nearly all the 
alcoholics I have known, including those who in all sincerity 
proclaim that slogan, have told me that, even during the course 
of the severest stage of their active alcoholism, they had a 
drink or two or three on many occasions and stopped without 
further drinking, until on some other occasion, days or weeks 
later, they did not stop. 


Keller examines the history of this misinterpre- 
tation and comes up with an interesting historical 
note. E.M. Jellinek, the pioneer alcoholism re- 
searcher who first launched the disease concept dur- 
ing the 1940’s, did not intend to create such tight 


parameters for the control concept. It was a mistake, 
literally “a momentary slip of the pen” (Keller, 1972). 

So what is loss of control? Put most simply it is 
losing the ability to predict when and how much 
alcohol will be consumed on any particular occasion. 
This becomes a double-edged quandary. Sometimes 
the alcoholic will feel as if he has no control (or 
choice) over his decision to take or not to take a 
drink. Once started, the alcoholic cannot predict with 
absolute certainty whether or not the occasion will 
turn into a “bout,” or remain within socially ac- 
ceptable boundaries. Because of this facet of the dis- 
ease, making a decision to quit drinking altogether 
or switching brands and not being able to do so con- 
sistently becomes a dangerous sign of alcoholism. 
Social drinkers do not find it necessary to exact much 
self-control. 


Progressive Loss of Control 


Long heralded as central to the understanding of 
addiction, the stages of progression become a sig- 
nificant tool in the assessment process. If we can 
identify the rudiments of these stages, we will be 
well on our way to an accurate diagnostic assess- 
ment. Alcoholism has a definite beginning, middle, 
and final stage. 

We must train ourselves to search for this pro- 
gressive pattern. When taking a drug history, we 
need to discipline ourselves to gather precise chro- 
nological data. It is simply not sufficient to rely on 
present drinking or drugging patterns. Start out with 
when the client first used alcohol and move through 
time to the present. Concentrate on reasons for use, 
the social context, types of alcoholic beverages, and 
general control issues. Isolate the circumstances when 
the client experienced “life disruptions,” such as ar- 
rests which may have been drinking—related. 

Researchers have uncovered valuable information 
detailing the stages of this disease (Milam and Ket- 
cham, 1981). For some it is a painfully slow pro- 
gression, taking decades. For others it is incredibly 
rapid, taking only months. This progressive pattern 
is not exclusive to alcoholism, Other drug addictions 
have similar developmental stages OGilmen and 
Sunderwirth, 1987). 

The early stage is characterized by a growing 
physiological tolerance for the drug. A person may 
begin to notice he can hold his liquor better than 
others. He may even feel some associated pride. But 
then it will take increasing amounts to achieve the 
desired effect. There will be preoccupation with al- 
cohol and related social circumstances or activities. 
Rarely will the early stage alcoholic be caught in 
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social situations without alcohol. It will be at the top 
of the shopping list. And unfortunately at this stage, 
there is little disapproval by significant others. Nor 
is the alcoholic experiencing much internal pain. 
Overt symptoms are absent and an unexpected drunk 
might be passed off as intended. Some evidence, al- 
beit highly controversial, would point toward the 
possibility of helping the early stage alcoholic ini- 
tiate controlled (more responsible) drinking habits 
(Nordstrom and Berglund, 1987). 

The middle stage alcoholic manifests a slightly 
different set of behavior patterns with loss of control 
slowly becoming more apparent. Unfortunately, some 
of the telltale signs remain subtle and necessitate 
specific questioning on the part of the interviewer. 
Pre-drinking (having a few before a party, for ex- 
ample), gulping the first drink, and surreptitiously 
fortifying drinks exemplify the alcoholics’ progres- 
sive preoccupation. Attempts to control should be- 
come evident; the alcoholic might try and switch to 
beer from whiskey or go “on the wagon” for a period 
of time to prove to himself and others he does not 
have a problem. Personally devised proscriptions 
against drinking in the car or drinking alone might 
surface. Guilt should begin to-make an occasional 
appearance but the alcoholic will usually blame oth- 
ers or mistakenly identify the problem as depression 
or stress-induced. 

Family relationships will be the first to suffer. This 
will be followed usually by legal problems, health 
complications, and financial turmoil. Employment is 
often the last to go. The interviewer must persevere 
through the alcoholic’s denial system. He will main- 
tain he could not possibly be an alcoholic given his 
job responsibilities and diligent work ethic. But talk 
to him about his wife, his children, or his friends vis 
a vis his drinking. Collateral contact with spouses, 
child: 1, and others can be awfully illuminating. 

Most, but certainly not all, middle stage alcoholics 
begin to experience “blackouts.” This is a frightening 
episode involving whole chucks of time during which 
the person will appear to be functioning relatively 
normally but end up not remembering anything the 
next day. This should not be confused with “passing 
out.” In essence it forms the quintessential example 
of loss of control. The alcoholic did not intend to drink 
to the point where he would have no recollection of 
how he drove himself home the night before. This is 
a symptom which clearly distinguishes alcoholics from 
non-alcoholics. 

The final stage of the disease is obvious to even 
the most casual observer. Late stage alcoholism will 
include morning drinking, frequent over drinking of 
tolerance, prolonged binges, hospitalizations, suicide 
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attempts, job loss, financial dependence, delusional 
thinking, and serious withdrawal symptoms. 


Some Fiction on Addiction 


Listed below are common statements we hear from 
our alcoholic clients as they unwittingly try and di- 
vert our attention from the problem. By avoiding a 
few very common pitfalls we can make the diagnostic 
process much simpler. 

“I only had a few drinks and felt fine to drive.” 
Obviously we need to ask some questions about the 
“few drinks.” An actual number of “drinks” will tell 
us little. Beer contains varying amounts of alcohol 
(malt liquor can be almost twice as powerful as reg- 
ular beer). He may have had 16— or 8—ounce beers. 
He may have had 12 percent wine or 20 percent wine. 
The situation is worse with mixed drinks. Their al- 
cohol content varies anywhere from 80 to 120 proof. 
And how did the bartender pour? Was he generous 
or not? Try and come up with a BAC (blood alcohol 
content level). But then keep in mind that tolerance 
levels vary for individual drinkers. A BAC of .15 or 
above with no obvious signs of intoxication is usually 
a good sign of dangerous tolerance level. Unfortu- 
nately, police reports often fail to provide accurate 
data on “signs of intoxication.” Ask your client— 
feeling “perfectly ok to drive” at .15 tells us some- 
thing. 

“I have a good paying and responsible posi- 
tion with the government. I work hard every 
day. I have a home, a wife, and two cars. I can- 
not possibly be alcoholic.” This could be a haz- 
ardous assumption. By far the majority of functioning 
alcoholics fit just such a mold. They “appear” suc- 
cessful. Look for quality of life. Look for depression. 
Talk to family members about the person’s present 
relationship with them. 

“This was my first DWI and I was just un- 
lucky enough to get caught. I do not have a 
problem with alcohol. I just drank a little too 
much on this particular night.” Be cautious. Sta- 
tistical studies tell us 50 percent of all first-time DWI 
offenders are problem drinkers or alcoholic. A second 
DWI reduces the chances to 80 percent. And the third 
is generally considered 100 percent diagnostic. 

“I can control my drinking; I can handle my 
liquor. How could I be alcoholic?” Growing tol- 
erance is characteristic of the first stage of the dis- 
ease. Remember, social drinkers rarely find it 
necessary to “control” their consumption patterns. 

“Look, I’m simply having a rough time. I was 
reared in a supportive non-alcoholic home. There 
is no way I could have a problem.” Not neces- 


| 62 
| 

| 

| 


IDENTIFYING THE ALCOHOLIC 63 


sarily so. Yes, he could be experiencing significant 
stress, but he could also be alcoholic. The majority 
of alcoholics do not come from alcoholic homes. Being 
from an alcoholic home only increases your chances 
of developing the disease. Most. people do not resort 
to using alcohol to relieve eee Further question- 
ing appears indicated. 

“How could I be Siiedieeien an alcohol prob- 
lem? I have never gotten into any trouble over 
my drinking.” It is very easy to buy into a state- 
ment like this. Besides, the alcoholic is usually an 
accomplished salesman. In addition to looking for 


deteriorating relationships as described above, ask 


the client if his life might be improved without al- 
cohol. There are scores of people in recovery who self- 
diagnosed because they came to the conclusion they 
could not stop drinking on their own. All external 
facets of their lives were in order. It was living with 
themselves that became unbearably painful. 

“I am not an alcoholic—I never drink alone 
or in the morning.” Maybe so but this does not 
disqualify someone from being.a victim of this dis- 
ease. Many alcoholics never get to the point where 
they drink in the morning. Remember, this is a pro- 
gressive disease. Just as many never end up drinking 
alone. It is what happens to the person when he 
drinks that is important. The loss of control factor 
needs to be unraveled. 


Formal Test Instruments 


Time constraints, high case loads, and a personal 
reluctance to formulate a diagnostic assessment of- 
ten result in the probation officer feeling compelled 
to refer clients for outside “evaluation.” We think it 
saves time. We think a “professional” opinion is al- 
ways necessary. But perhaps we have been misled. 
It takes time and paperwork to administer a proper 
referral. The process detracts from valuable treat- 
ment time lost in the interim. Given a good test 
instrument, there is no reason the interested officer 
could not do this on his own. 

One of the best known instruments used nation- 
ally is called the Court Procedures for Identifying 
Problem Drinkers (Mortimer-Filkins or HSRI Test, 
1971). Many local probation offices have separate 
units exclusively for the administration of this test 
on their DWI population. It has shown good results 
but it lacks simplicity and requires significant in- 
terview time as well as officer input. 

The Michigan Alcoholism Screening Test (MAST) 

‘isa much simpler but just as reliable test instrument 
for making alcohol assessments. It only takes ap- 
proximately 15 minutes to administer. And contrary 
to what you might think, “self-report” data from ai- 


coholic subjects is surprisingly reliable (Sobell et al., 

1988). Here it is as reprinted from the American 

Journal of Psychiatry (Selzer, 1971)*: 

Points Question Yes No 
2 1) Do you feel you are a normal drinker? Cited 3 
2 2) Have you ever awakened the morning af- 

ter some drinking the night before and 
found that you could not remember a part 


of the evening before? Capt) 
1 3) Does your wife (or parents) ever worry or 

complain about your drinking? ec; 4) 
2 4) Can you stop drinking without a struggle 

after one or two drinks?  €) 


1 5) Do you ever feel bad about your drinking? ( ) ( ) 
2 6) Do friends or relatives think you are a 

normal drinker? 
0 7) Do you ever try to limit your drinking to 

certain times of the day or to certain 


places? () 
2 8) Are you always able to stop drinking when 

you want to? i 
5 9) Have you ever attended a meeting of AA? ( ) ( ) 
1 10) Have you gotten into fights when drink- 

ing? 
2 11) Has drinking ever created problems with 

you and your wife (or spouse)? cop <:) 


2 12) Has your wife (or other family members) 

ever gone to anyone for help about your 

inking? 

2 13) Have you ever lost friends or girlfriends/ 

boyfriends because of drinking? t.7 42 
2 14) Have you ever gotten into trouble at work 

because of drinking? 
2 15) Have you ever lost a job because com 

ing? 
2 16) Have you ever neglected your annpittiiin 

your family or your work for two or more 

days in a row because you were drinking? ( ) ( ) 


1 17) Do you ever drink before noon? oe ee 
2 18) Have you ever been told you have liver 
trouble? Cirrhosis? ey ¢€ ) 


2 19) Have you ever had delirium tremens 
(DT’s), severe shaking, heard voices or 
seen things that weren't there after heavy ze 
drinking? 


5 20) Have you ever gone to anyone for help 

about your drinking? 
5 21) Have you ever been in a hospital because 

of drinking? 


2 22) Have you ever been a patient in a psychi- 

atric hospital or on a psychiatric ward of a 

general hospital where drinking was part 

of the problem? er ) 
2 23) Have you ever been seen at a psychiatric 

or mental health clinic, or gone to a doc- 

tor, social worker, or clergyman for help 

with an emotional problem in which 

drinking had played a part? i ee 
2 24) Have you ever been arrested, even for a 

few hours, because of drunk behavior? i" ) 
2 25) Have you ever been arrested for drunk 

driving or driving after drinking? oe 

*The Michigan Alcoholism Screening Test is reprinted with the permission of Dr. 
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Points are assigned as indicated for positive re- 
sponses. A score of three points or less is considered 
non-alcoholic. A score of four points is suggestive of 
alcoholism and a score of five points or more is fairly 
strong evidence of alcoholism. We suggest you use 
this test instrument for those clients about whom 
you may have some doubt. It certainly need not be 
employed with every case. 


Informal Assessment Tools 


We will now introduce two informal (and much 
speedier) techniques for determining whether or not 
alcoholism intervention may be required. Perhaps 
they could be used prior to implementation of the 
MAST as means of making an initial hypothesis. 
Their use is not restricted to suspect alcoholics; other 
drug abusers may also be identified. Just change the 
wording. 

First, we offer the CAGE questions, an acronym 
for Control, Anger, Guilt, and Eye-opener: 


1) Have you ever attempted to Control your drink- 
ing? 

Ask about switching brands, vows to stop, reso- 

lutions to limit drinking during certain times, per- 

sonal proscriptions against drinking in the car or 

alone, etc. 

2) Has anyone close to you ever expressed Anger 
about your drinking habits? 

Ask about wives’ and husbands’ opinions about 

the person’s drinking. Have children ever ex- 

pressed concern? Or a parent or lover? 


3) Have you ever felt Guilty about your drinking? 
Would his or her overall quality of life be im- 
proved without alcohol or without as much alco- 
hol? Ever woken up and felt ashamed about the 
incidents of the night before? 


4) Have you ever taken an Eye-opener or morning 
drink to help you get started in the day? 


ing “yes” to any one of these questions is 
a definite sign of problem drinking. Two or more 
positive responses is suggestive of alcoholism. 
Second, and as an alternative assessment tool, we 
suggest the use of a short AA pamphlet entitled, “Is 
AA for You?” (1973). It poses a series of 12 “yes” or 
“no” questions designed to help the possible alcoholic 
reflect on his or her drinking practices. Four positive 
responses suggest the person “may be in trouble with 
alcohol.” Copies of this pamphlet may be obtained 
by writing Alcoholics Anonymous World Services, 
Inc., Box 459, Grand Central Station, New York, NY 
10163. 
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Take the time to experiment with these tools and 
discover the one which is most practical for you. If 
nothing else, read the MAST questions and study 
them. By becoming familiar with the instrument’s 
intent, and remembering a few key questions, you 
may be surprised with your ability to make initial 
assessments. You will certainly have grasped the 
essence of alcohol addiction. 


Conclusion 


The conspiracy of silence surrounding alcoholism 
need not continue. As probation officers in-the field, 
we have the option of choosing to play an integral 
role in the identification process. Perhaps we even 
have an obligation to assume this role. By facing the 
facts of the disease, accepting a definitional foun- 
dation, learning to identify progressive loss of con- 
trol as a diagnostic hallmark, and utilizing simple 
test instruments, we could find ourselves on the brink 
of initiating a critical and lifesaving change process. 
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A Critique of Juvenile Sentence Reform 


By Patricia M. HARRIS, PH.D., AND LISA GRAFF* 


Introduction 


ITHIN THE traditional juvenile justice pro- 

cess, judges and other decision-makers are 

empowered with substantial discretion over 
the disposition of juvenile delinquents. Case pro- 
cessing is usually depicted as involving the promi- 
nent use of probation and brief institutional terms 
in a small proportion of cases. 

In response to perceived leniency in the juvenile 
justice process, states have revised their juvenile codes 
or have otherwise adopted procedures which are de- 
signed to increase the numbers of youths who are 
incarcerated and to increase the length of terms of 
imprisonment. Approximately one-third of states have 
revised their juvenile justice codes over the last 10 
years. Reformed codes usually include one or more 
of the following: provisions which broaden the of- 
fense and age requirements in waiver, allowing a 
greater number of youth to be transferred to the 
criminal court; lowered ages of jurisdiction, which 
allow the criminal court to routinely handle younger 
offenders without the need for certification; serious 
delinquent statutes, which ensure the prolonged in- 
carceration of repeat offenders; and sentencing 
guidelines or administrative guidelines governing 
institutional exit, which are designed to make pun- 
ishments for similar crimes more commensurate to 
the offense committed, as well as more uniform among 
offenders. 

For the most part, the implementation of juvenile 
sentence reforms has aroused relatively little con- 
troversy in academic and policy circles, when one 
considers th. enormity and longevity of the debates 
which ensued when states first turned to stiffer and 
less discretionary penalties in their criminal courts. 
Recently, however, juvenile justice reform has met 
with a strong wave of protest. Much of this protest 
has arisen in response to the introduction of the Model 
Juvenile Justice Code, drafted by the American Leg- 
islative Exchange Council. The adverse reaction to 
the proposed code is curious, given that the model 
code draws heavily upon Washington’s system of de- 


*Dr. Harris is assistant professor, College of Criminal 
Justice, Sam Houston State University. Ms. Graff is research 
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13, 1987, in Washington, DC. 


terminate sentencing for juveniles, which has been 
in place in that state for several years; and given 
that the code neglects inclusion of such harsher pro- 
visions as lowered ages of jurisdiction and radically 
expanded waiver mechanisms which are already 
present in a number of states. 

This article presents a critique of juvenile sen- 
tence reform as an aggregate effort. The intent of 
this analysis is not to attack any single reform pro- 
posal, but rather to raise a number of issues that 
threaten the integrity of reform efforts, generally. 
The article outlines approaches for addressing the — 
concerns of both proponents and opponents of juve- 
nile sentence reform and for undertaking meaning- 
ful change in the juvenile court. 


‘What’s Wrong with Juvenile Sentence 
Reform? 


The problems with juvenile sentence reform fall 
into one of two categories. On the one hand, as- 
sumptions about the nature of the juvenile justice 
system and the character of youth crime upon which 
reforms are based do not withstand close scrutiny. 
On the other hand—were the assumptions accu- 
rate—the reforms as designed represent ineffective 
remedies to perceived defects in the juvenile justice 
process. 


The Foundations of Reform are Unfirm 


Critics of the traditional juvenile justice system 
claim that unreformed juvenile codes fail to hold 
youths properly accountable for their crimes. They 
argue, too, that juvenile crime is out of control, and 
that rehabilitation-focused dispositions fail to pre- 
vent recidivism among treated offenders. 

The traditional system did not neglect accounta- 
bility. Reformed juvenile codes are attributed with 
holding juveniles more accountable for the crimes 
they commit than unreformed codes. Reforms were 
needed, it was believed, because the traditional ju- 
venile court could not impose punishments that were 
commensurate with the harm committed and that 
were uniform among offenders charged with the same 
offense. 

The assumption to be examined is that an unre- 
formed court holds accountability concerns in low 
regard. The basis for this belief is that revised codes 
usually increase the lengths of sentences which judges 
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can impose, but this is a narrow and misleading per- | 


ception. 

When asking about the court’s capacity to hold 
juveniles accountable for their acts, it is impertant 
to remember what kinds of acts juveniles are being 
held accountable for. Unlike the felony criminal 
court—the institution to which the juvenile court is 
often compared—the latter is both a lower and a 
felony court. The majority of the offenses it encoun- 

_ters are the sort that would be processed in the lower 
criminal court if the offenders were adults.! While 
lower criminal courts in most states are restricted 
in the amount of punishment that can be imposed 
(typically, terms of imprisonment may not exceed 1 
year), in most states under unrevised codes the ju- 
venile court can retain offenders for periods of time 
in excess of this amount.” In light of the minor nature 
of punishments routinely imposed by the lower crim- 
inal courts, it is difficult to perceive that the juvenile 
court fails to hold juveniles as accountable as adults 
we large proportion of the cases which come before 
it. 

Of course, some juveniles—however few their 
number—are responsible for very serious felonies. 
It is this group that evokes the greatest concern among 
reformers when considering the issue of accounta- 
bility, and it is with respect to the handling of the 
serious juvenile offender that most of the criticisms 
of the traditional juvenile court have centered. 

- One aspect of the traditional juvenile court pro- 
cess that is often overlooked is the diversion of ju- 
veniles to the criminal court. By means of judicial 
waiver, the traditional system maintains a valve 
through which offenders charged with serious crimes 
may pass to the criminal court. An evaluation by 
Rudman and others‘ has demonstrated that large 
proportions of juveniles charged with serious offen- 
ses (rape, robbery, murder) are in fact waived, and 
that with respect to both the imposition of custodial 
sentences and length of time served, certified youths 
are treated more severely than they would have been 
had they remained in the juvenile court. The point 
is that the traditional juvenile justice process has 
the means to hold youths accountable for their crimes. 
When sentences available to the court fall short of 
desired punishments, the court can and does facili- 
tate the removal of juveniles to the criminal court 


1See Donna Martin Hamparian et ai., The Violent Few. Lexington, MA: Lexington 
Books, 1978, especially pp. 179-182. Hereafter cited as The Violent Few. 

2See Jane L. King, A Comparative Analysis of Juvenile Codes. Urbana-Champaign: 
University of Illinois Research Forum, 1980. 

3For a general overview of the traditional treatment of juveniles with respect to 
disposition severity, see Patricia M. Harris, “Is the Juvenile Justice System Lenient?” 
Criminal Justice Abstracts, 18, 1986, pp. 104-118. 

“See Cary Rudman et al., “Violent Youth in Adult Court: Process and Punishment,” 
. Crime and Delinquency, 32, 1986, pp. 75-96. _ 


with its potential for more severe penalties upon 
conviction.® 

Reforms are rooted in a poor understanding of lev- 
els and patterns of juvenile crime. One impetus for 
reform is the perception that youth crime has spi- 
raled out of control. This claim appears not to have 
the support of researchers, whose analyses document 
stable rates of juvenile crime when either victimi- 
zation or arrest data are used. These results hold 
when individual offenses are considered as well.® 

Assessments of the successfulness of rehabilitation 
programs are misleading. Proponents of reform point 
out that the traditional system has failed in its ef- 
forts to rehabilitate youth. “Proof” of this claim is 
found in the majority of evaluations of rehabilita- 
tion-based programs, which indicate a return to crime 
by many “treated” persons. 

These kinds of assessments are misleading, be- 
cause more appropriate comparisons are those which 
contrast treatment with control groups subject to 
purely punitive treatments. These claims are mis- 
leading, too, because they detract attention from the 
fact that a majority of youth do not progress tc crim- 
inal careers but rather desist from crime following 
encounters with the juvenile justice process.” 


Reform Measures Are Poorly Targeted 


It is unlikely that sentence reforms can achieve 
the kinds of changes in juvenile processing that are 
intended. The new laws contain significant loopholes 
which permit the ongoing disposition of youth in the 
traditional manner. The reforms are incapable of 
selecting those youths who are the most appropriate 
objects of a crime control strategy. 

Reforms do not provide for greater predictability 
and uniformity in disposition decision-making. Al- 
though one intent of reform measures is the cur- 
tailment of disparity among dispositions, the new 
juvenile codes contain mechanisms which allow for 
substantial discretionary decision-making.® Accord- 


5There is evidence that not all eligible youths are waived to the criminal court, 
but researchers have not attempted to explain why some youths are waived when others 
are not. See, for example, Joel P. Eigen, The Borderlands of Juvenile Justice: The 
Waiver Process in Philadelphia. Unpublished Ph.D. dissertation, 1977. 

6See Philip J. Cook and John H. Laub, “The Surprising Stability of Youth Crime 
Rates,” Journal of Quantitative Criminology, 2, 1986, pp. 265-277; and John H. Laub, 
“Trends in Serious Youth Crime,” Criminal Justice and Behavior, 10, 1983, pp. 485— 
506. 

TSee Lyle W. Shannon, Assessing the Relationship of Adult Criminal Caree-s to 
Juvenile Careers. Washington, DC: Office of Juvenile Justice and Delinquency Pre- 
vention, 1982; and Joan Petersilia, Peter W. Greenwood, and Marvin Lavin, Criminal 
Careers of Habitual Felons. Santa Monica, CA: The Rand Corporation, 1977. 

8For a description of the provisions of the codes of the states described here, see 
Ursa Institute, Institutional Commitment and Release Decision-Making for Juvenile 
Delinquents: Implications of Determinate and Indeterminate Approaches Volume I State 
Summaries. San Francisco, CA: The Ursa Institute, 1983. See also American Legal 
Exchange Council, Model Juvenile Justice Code (draft), 1987; Sue Carter, “Chapter 39, 
The Florida Juvenile Justice Act: From Juvenile to Adult with the Stroke of a Pen,” 
Florida State University Law Review, 11,1984, pp. 921-948; and Comment, “The Serious 
Young Offender under Vermont’s Juvenile Law: Beyond the Reach of Parens Patriae,” 
Vermont Law Review, 8, pp. 173-202. 
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ing to Georgia’s serious offender statute, for exam- 
ple, judges can commit each eligible youth as either 
a “designated felon” (a decision which leads to the 
imposition of stiffer penalties) or a “delinquent” (a 
decision which imports a more traditional penalty). 
Among the criteria to be decided by the judge in 
making this decision are the “best interests of the 
juvenile.” In Colorado, which also has a serious de- 
linquent statute, early exit from institutions can be 
obtained for “exemplary behavior.” In Arizona, where 
there are now administrative guidelines governing 
the timing of a youth’s release from institutions, 
length of stay can actually be adjusted to reflect the 
child’s best interest. 

Both Washington’s Juvenile Code and its off- 
spring, the proposed Medel Juvenile Code, contain 
“manifest injustice” clauses which enable reconsi- 
deration of the determinate penalties to be imposed 
by each code for different categories of offenders. The 
Model Juvenile Code also calls for the consideration 
of various mitigating circumstances prior to the set- 
ting of penalties. 

Various schemes for enhancing rates of youths 
waived to the criminal court are simi!arly prone to 
circumvention. In Minnesota, youths over 16 years 
of age are supposed to be tried as adults for enum- 
erated offenses or combinations of enumerated of- 
fenses and specific prior histories of adjudication, but 
this requirement can be set aside when there is a 
finding of a youth’s amenability to treatment. Both 
Vermont and New York have provisions which allow 
the criminal court for sentencing. According to the 
Florida Juvenile Justice Act, motions for waiver that 
are filed by a state’s attorney can be overruled by 
the court. 

Thus while a new “hard line against juveniles” is 
often attributed to the present era of juvenile sen- 
tence reform, it would appear that few of the harsher 
provisions are written in stone, and that the “bark” 
of juvenile sentence reform may be worse than its 
bite. 

Expectations about impact of reform on juvenile 
crime are unfounded. Opponents of reform object to 
new sentence measures on the basis that juvenile 
crime has been decreasing over the last few years.® 
The point that critics appear to be making is that 
decreased involvement by juveniles in crime has 
somehow “relieved” pressure upon the juvenile jus- 
tice system to control delinquency. The underlying 
assumption is that when pressure exists, the kinds 
of reforms embodied in revised juvenile codes would 


®See Alien F. Breed and Robert L. Smith, “Reforming Juvenile Justice: A Model 


or an Ideology?” in Center for the Study of Youth Policy, Juvenile Justice Reform: A . 


Critique of the AL.E.C. Code. Minneapolis, MN: Hubert H. Humphrey Institute of 
Public Affairs, 1987, especially pages 24-26. 
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be legitimate crime control strategies. We disagree. 

It is true that juvenile sentence reform promises 
a new hard line against juvenile crime. Reforms pur- 
port to fight juvenile crime by identifying and re- 
moving serious, repeat offenders from circulation; 
and by providing generally harsher penalties for a 
larger group of offenders. Thus, crime control under 
revised codes will allegedly be achieved through se- 
lective incapacitation, and through deterrence. But 
for several reasons, increased crime control is an 
unlikely achievement. 

First, research has produced a surprisingly con- 
sistent body of knowledge about the so-called “ca- 
reers” of juvenile delinquents. Studies employing 
official arrest data have shown that much of the 
crimes engaged in by juveniles are relatively minor; 
that roughly 7 percent of the sampled juveniles are 
responsible for the majority of offenses; that no rou- 
tine escalation in offense seriousness can be noted 
among repeat delinquents; and that under 2 percent 
of juveniles studied commit violent crimes.!° Serious 
and repeat offenders are difficult to isolate. Much 
has been written about the ungainly task of iden- 
tifying the repeat adult offender;!! the lessons are 
no less relevant when considering delinquent be- 
havior. On the topic of delinquency, researchers agree 
that there is little likelihood of predicting either vi- 
olent or chronic offenders with any meaningful rate 
of success!* and that the prospects of successfully 
predicting those offenders who will be both chronic 
and violent are particularly dim.'* 

Second, there is evidence that serious delinquent 
statutes’ criterion of two or three prior offenses may 
in fact be a good predictor of youths about to desist 
from further criminal activity. Six percent of 4,079 
individuals studied by Lab’ using three birth co- | 
horts from Racine, Wisconsin were responsible for 
the majority of offenses attributed to the cohorts, 
two-thirds of which desisted in criminal activity by 
the fourth offense.4> Of course, conclusions drawn 


10See Marvin E. Wolfgang, Robert M. Figlio, and Thorsten Sellin, Delinquency in 
a Birth Cohort. Chicago: University of Chicago Press, 1972; The Violent Few, supra 
note 1; Paul E. Tracy, Marvin E. Wolfgang, and Robert M. Figlio, Delinquency in Two 
Birth Cohorts: Executive Summary. Washington, DC; Office of Juvenile Justice and 
Delinquency Prevention, 1985; and Janice L. Ereth et al., Violent Delinquents: A Wis- 
consin Study. Madison, WI: Youth Policy and Law Center, 1984; Steven P. Lab, “Pat- 
terns in Juvenile Misbehavior,” Crime and Delinquency, 30, 1984, pp. 293-308. 

. See, e.g., Stephen D. Gottfredson and Don M. Gottfredson, “Selective Incapaci- 
tation?” Annals of the American Academy of Political and Social Science, 478, 1985, 
pp. 135-149; and Michael Gottfredson and Travis Hirschi, “The True Value of Lambda 
Would Appear to be Zero: An Essay on Career Criminals, Criminal Careers, Selective 
en er Criminology, 24, 1986, pp. 213- 


Shannon, “Risk Assessment vs. Real Prediction: The Prediction Problem 
and Public Trust,” Journal of Quantitative Criminology, 1, 1985, pp. 159-189. 

13Elizabeth S. Piper, “Violent Recidivism and Chronicity in the 1958 Philadelphia 
Cohort,” Journal of Quantitative Criminology, 1, 1985, pp. 319-344. 

14See Lab, supra note 9. 

15Similar results were also found by Rojek and Erickson, using a sample of 1,619 
juvenile offenders from the Pima, Arizona juvenile court. See Dean G. Rojek and May- 
nard L. Erickson, “Delinquent Careers,” Criminology, 20, 1982, pp. 5-28. 
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from juvenile crime data are misleading if desistence 
is merely the product of an offender’s progression 
from the juvenile to the criminal justice system and 
the subsequent termination of one system’s jurisdic- 
tion. However, followup of the same Racine cohorts 
through adulthood indicates that desistence should 
not be explained in this manner.1® 


Obviously, the low likelihood that repeat offend- 
ers will commit four or more crimes is a concern 
which enters into debates over the legitimacy of re- 
habilitation-focused dispositions as well. In fact, ma- 
turation effects have been used as the basis for 
criticisms of some treatment programs.!’ The point 
here is simply that expectations of increased crime 
control through the types of sentence reforms which 
have been enacted in various states may be unrea- 
sonable in light of available research. 

Third, even if there were agreement that rates of 
“true positives” as identified by various studies pro- 
vided a sufficient foundation for policies of selective 
incapacitation as embodied by various reform mea- 
sures, the criteria employed by the statutes simply 
do not address the kinds of variables which have 
been correlates of delinquency in the vast body of 
research on this topic. Serious delinquent statutes, 
presumptive waiver mechanisms, and sentencing 
guidelines for juveniles invariably emphasize the se- 
riousness of the current offense and length of prior 
record. While these two variables often surface as 
significant correlates of behaviors studied in crimi- 
nal justice research—most notably, in attempts to 
predict decisions made about adult offenders at var- 
ious points in the justice process!*—they have been 
shown to be far less important, and often irrelevant, 
in the prediction of delinquency.!® 


Reforming Reform 


The juvenile court is undergoing rapid changes 
despite unclear objectives and carefully thought-out 
strategies for effecting change. We suggest the re- 
evaluation of key assumptions surrounding reform 
efforts and the recognition of concerns shared by both 
reformers and retentionists. We encourage the de- 


16See Lyle W. Shannon, Assessing the Relationship of Adult Criminal Careers to 
Juvenile Careers. Washington, DC: Office of Juvenile Justice and Delinquency Pre- 
vention, 1982. 

17See, for example, Richard McCleary and Michael D. Maltz, “An Artifact in Pre- 
test-Posttest Designs: How It Can Mistakenly Make Delinquency Programs Look Ef- 
fective,” Evaluation Review, 4, 1980, pp. 521-534. 

18 For an overview, see Stephen D. Gottfredsan and Don M. Gottfredson, “Accuracy 
of Prediction Models,” paper presented to the National Research Council’s Panel on 
Criminal Careers, Woods Hole, Massachusetts, July 1984. 

19See, for example, David P. Farrington and Donald J. West, “A Comparison be- 
tween Early Delinquents and Young Aggressives,” British Journal of Criminology, 11, 
1971, pp. 341-358; and Joan McCord, “Some Child Rearing Antecedents of Criminal 
Behavior in Adult Men,” Journal of Personality and Social Psychology, 9, 1979, pp. 1477- 
1486. 


velopment of tools and techniques that can assist in 
addressing shared concerns. 


Question Basic Assumptions 


The choice of a sentencing rationale should not be 
predicated upon current assessments of juvenile crime. 
The questions of sentencing purpose and amount of 
crime by youth are not logically linked. For example, 
if a person’s behavior is believed to be deserving of 
a particular punishment, it is no less deserving of 
that punishment when 100 juveniles commit the same 
crime as when only five juveniles commit the crime. 

This is not the same as saying that the measure- 
ment of youth crime is irrelevant to carrying out the 
aims of the juvenile justice process, for numbers of 
crimes committed can and do in fact affect the types 
of punishments or treatments decision-makers are 
able to impose. That is, when populations of adju- 
dicated juveniles swell, decision-makers may be forced 
to turn away from incarceration as a means for pro- 
viding punishment to more fiscally sound measures 
as intensive supervision or restitution. The point is 
not to endorse the widespread incarceration of ju- 
veniles whenever budgets permit, but only to dem- 
onstrate that the aims of the juvenile justice system 
need not be tied to changes in the numbers of youth 
offending. Amounts of crime do not in and of them- 
selves establish a prima facie case for a particular 
sentence philosophy. 

The question of purpose should not be conditioned 
entirely upon the demonstration of success by sen- 
tencing technologies or correctional programs es- 
pousing that particular aim. Negative results can be 
interpreted in a number of ways. When talking about 
what works and what does not work, both reformers 
and retentionists paint with unrealistic, broad strokes. 
Proponents of juvenile sentence reforms quickly 
summarize the findings of evaluations of rehabili- 
tation-based programs as airtight proof that reha- 
bilitation is beyond reach, while conclusions to the 
contrary are asserted by juvenile court supporters 
who just as quickly point to a handful of carefully 
designed, implemented, and evaluated programs 
which bear positive findings. 

The question of what should be the philosophy of 
the juvenile court, and the question of whether and 
to what extent that philosophy can be best actual- 
ized, are very separate issues. To use a hypothetical 
example, an undesirable means for crime control such 
as widespread executions of known criminals can 
have desirable results in the form of decreased re- 
cidivism. On the other hand, desirable means for 
crime control, such as certain treatment programs, 
do not always bring about desirable reductions in 
crime. 
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Negative results are not always, and perhaps are 
never, an indication that policy-makers should adopt 
contrary ideologies. Instead, negative results help 
policy-makers to recognize inefficient or ineffective 
strategies for goal attainment. It is possible to use 
a recent example to illustrate this point. The new 
Model Juvenile Justice Code has been criticized on 
the basis that sentencing guidelines—on which dis- 
positions in the new code would be based—have been 
proven unmanageable and ineffective when used in 
the criminal court.”° In fact, a careful look at the 
evidence does not support such a gross generaliza- 
tion with its radical conclusion. To the contrary, 
studies indicate that guidelines can reduce decision 
variability when practitioners are involved in their 
creation. Moreover, where guidelines appear inef- 
fective, full implementation may have been absent; 
where no decreases in crime could be noted, policy- 
popular measures were found to have been substi- 
tuted in the grid in the place of other factors known 
to have greater predictive utility.21 The preceding 
helps to indicate how negative evaluations can help 
policy-makers to correct errors in the design or ,im- 
plementation of their sentencing guidelines. The 
evaluations do not indicate that guidelines should 
be abandoned. 

An emphasis on rehabilitation does not mean that 
the juvenile justice system is disinterested in crime 
control, as opponents of juvenile sentence reform at 
times seem to indicate. Crime-control, and rehabili- 
tation, are not mutually exclusive, although critics 
of juvenile sentence reform often make it appear that 
way. Rehabilitation is as much concerned with the 
prevention of recidivism as are incapacitation and 
deterrence strategies. As long as any crime control 
aim is of interest, the juvenile justice system is con- 
cerned with controlling risk. 


Build Tools and Techniques for Risk Control 


The juvenile justice process is often characterized 
as an informal process. Some undesirable effects of 
informality include poor record-keeping and re- 
search which has been less rigorous than that carried 
out on adult populations. There is a need for serious 
attempts to create meaningful classification systems 
for juvenile offenders, if improved risk control is to 
be accomplished. There is a need to recognize that 
improved risk control does not require overhaul of 
the traditional juvenile justice process. 

The juvenile justice system currently lacks tools 
which can assist in crime control, in the form either 


20See Breed and Smith, supra note 7, especially pages 371-38. 

21 See Stephen D. Gottfredson and Don M. Gottfredson, “Tools for Structuring Court 
Discretion: What Do They Work for and Why Don’t They Work Better?” Criminal 
Justice Policy Review, 1, 1986, pp. 268-285. 
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of rehabilitation or incapacitation. The juvenile jus- 
tice system lags well behind the criminal justice sys- 
tem when it comes to risk management. Far less 
research has been undertaken in the area of juvenile 
classification than in adult offender classification,” 
with the effect that classification systems for juve- 
niles are mainly personality inventories which are 
used not to predict recidivism but to erhance post- 
adjudication treatment planning. The widely used I- 
level system, for example, which was developed in 
California for application in correctional treatment 
settings, allows the user to distinguish among such 
delinquent subtypes as “manipulators,” “immature 
conformists,” and “cultural identifiers,”2* and al- 
though correlations between inventory scores and 
offense history can be established, the classification 
system does not in itself distinguish the high-risk 
from the low-risk repeat offender. ; 

On the other hand, many lessons have been learned 
in the area of adult offender classification, and these 
lessons should be heeded by all parties seeking to 
improve juvenile justice. One of the most significant 
of classification lessons is that there is no one clas- 
sification instrument that services all offenders. Fol- 
lowup of the behavior of a sample of New York City 
probationers initially assigned to risk categories us- 
ing the Wisconsin instrument has indicated that 
classification instruments are not generalizable from 
one population from the next, with the effect that 
some variables will have greater predictive utility 
with respect to some groups of offenders than oth- 
ers.” If classification instruments need to be ad- 
justed to reflect variation among different groups of 
adult offenders, it would seem reasonable to expect 
that juveniles will require classification tools that 
vary somewhat from the most successful tools used 
on adults and that the instruments may need ad- 
justment from one jurisdiction to another. ni 

The production of classification tools for use either 
in treatment or risk control requires improved in- 
formation systems in juvenile justice agencies. Ju- 
venile justice agencies typically maintain low 
information quality, such that it often is not possible 
to determine the exact offense a youth has been 
charged with or adjudicated on. Records should re- 
flect “aggravated assault” or “simple assault,” in place 
of the overused and misleading category of “assault,” 


22S. Christopher Baird, Gregory M. Storrs, and Helen Connelly, Classification of 
Juveniles in Corrections: A Model Systems Approach. Washington, DC: Arthur D. Little, 
Inc., 1984. 

23For a description of the I-level system, see Carl F. Jesness, Sequential I-Level 
Classification Manual. Sacramento, CA: Carl F. Jesness, 1974. 

%Kevin N. Wright, Todd R. Clear, and Paul Dickson, “Universal Applicability of 
Probation-Risk Assessment Instruments: A Critique,” Criminology, 22, 1984, pp. 113- 
134. See also Todd R. Clear and Kenneth W. Gallagher, “Probation and Parole Super- 
vision: A Review of Current Classification Practices,” Crime and Delinquency, 31, 1985, 
pp. 423-445. 
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if meaningful classification systems are to be devel- 
oped and if accurate depictions of juvenile crime trends 
are to be drawn. 

Risk control aims do not demand increased use of 
incarceration. One of the strongest “mindsets” among 
juvenile court reformers which helps to explain re- 
vised codes’ reliance on incarceration is that crime 
control is best achieved through incapacitation. There 
is some evidence that institutionalization does not 
improve on the amount of crime control produced by 
alternate programs” or even probation.”® 

Reevaluate the capabilities of the traditional sys- 
tem. Proponents of reform should attempt to address 
their concerns of juvenile justice reformers within 
the framework of the traditional system. Improve- 
ments in crime control and increased accountability 
can be accommodated without the kinds of legisla- 
tion changes which have been adopted by various 
states over the last 10 years. 


%See, for example, Peter W. Greenwood, “Promising Approaches for the Rehabil- 
itation or Prevention of Chronic Juvenile Offenders,” in P. Greenwood (ed.), Intervention 
Strategies for Chronic Juvenile Offenders. New York: Greenwood Press, 1986. 

26 See Joan Petersilia, Susan Turner. and Joyce Peterson, Prison Versus Probation 
in California: Implications for Crime and Offender Recidivism. Santa Monica, CA: The 
Rand Corporation. 
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Success Comes to Corrections 


ITHOUT ANY discernible qualifications for 

the assignment, I was summoned by my 

friend, Joe Hudson, to be the “wrap-up” 
speaker at the International Symposium on Resti- 
tution and Community Service Sentencing in Min- 
neapolis last June. I took on the task hoping to learn 
something about a correctional domain in which I 
had never been involved, rather than with any ex- 
pectation that my ideas would change the future 
course of criminal justice. Responsibility for the sum- 
mary of conference proceedings can wonderfully con- 
centrate the mind, especially when the deliberations 
cover unfamiliar ground. There were 36 papers de- 
livered in 2% days, a profusion with which I could 
hardly cope, especially when two sessions were un- 
der way simultaneously. 

What emerged as I listened was a set of themes 
unfamiliar to anyone attending the usual confer- 
ences on contemporary corrections. The speakers— 
actual toilers in the vineyard, as well as academics 
and skeptical researchers—were enthusiastic about 
what they were doing. Many of them had been work- 
ing in their programs for 10 years or more. They 
knew that their work was successful. You don’t hear 
that kind of effervescence these days in gatherings 
of prison, probation, or parole people. I found myself 
convinced in spite of the scanty evaluative research, 
in spite of the vagueness about administration, 
training, eligibility of offenders for the program, and 
in spite of my long exposure to high hopes and great 
expectations of great innovations dashed by disil- 
lusioning experience. I'll use my space to tell you 
what I learned and what I thought about it. 


The Triumphs of VORP 


The first thing I learned was that the term Victim- 
Offender Reconciliation Program is pronounced 
VORP, a simple mouthful with a fine earthy sound. 
VORP is a popular program wherever it is put into 
effect. Victims like it because what they lost from 
their victimization is restored. Offenders like it be- 
cause it keeps them out of the slammer. Judges and 
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jailers like it because it helps a little to keep the 
incarcerated population down. Cost-benefit analysts 
and finance departments like it because it’s cheaper 
than jail. Statisticians and probation departments 
like it because it is that rarity in corrections, a suc- 
cessful program. An earlier symposium in 1977 had 
ended on the same notes of satisfaction with results 
achieved and optimism about the future.! Evidently 
VORP is alive and stable, enjoying the same general 
satisfaction that was expressed 11 years ago. 

It is a relatively new idea, originating in 1974 in 
a Mennonite community in Ontario. It spread to sev- 
eral points in Canada and arrived in the United States 
in 1978, where the Indiana county of Elkhart enjoys 
the distinction of the first program. There are now 
VORP programs in 20 states.” 

The essence of VORP is reconciliation. The of- 
fender is induced to offer his apologies to the victim, 
sometimes in the victim’s home, sometimes in a pro- 
bation office. I would have liked to hear more about 
this event, when it occurs. Sometimes a victim will 
refuse to engage in a face-to-face encounter with the 
offender though accepting the second phase of the 
reconciliation, the payment of the agreed costs of his 
losses. I wondered about the embarrassment on both 
sides, the sincerity of an apology in these circum- 
stances, and how genuine is the forgiveness that is 
sometimes extended by the victim. Tape recordings 
of these encounters would be helpful in understand- 
ing VORP and in the training of its practitioners. 

One paper noted that the Mennonite Central Com- 
mittee had followed up on its original initiative to 
develop training materials for its communicants en- 
gaged in VORP programs. Then National Institute 
of Corrections, along with two private foundations, 
has established a VORP Resource Center.* A lot of 
training is available and under way. I would like to 


1For a full account of that earlier conference, see Burt Galaway and Joe Hudson, 
Offender Restitution in Theory and Action. Lexington, Massachusetts: Lexington Books, 
1978. Especially valuable is Alan Harland’s summation, “Theoretical and Program- 
matic Concerns in Restitution: An Integration” (pp. 193-202). 

2For this historical paragraph I am indebted to Robert Coates’ unpublished paper, 
“Victim-Offender Reconciliation Programs in North America: An Assessment,” pre- 
sented at the symposium. 

3] am again drawing on Coates’ paper; see note 2 above. 
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hear more details than were presented at the sym- 
posium. 

Essential to successful VORP is a probation officer 
or some other third party who can act as a mediator. 
He or she must set the stage for the reconciliation 
session, persuade the victim and the offender to en- 
gage in it, and work out the terms of the restitution 
agreement. This is a tricky responsibility, calling for 
qualities of tact and judgment noi always found among 
case-carrying probation officers. I wondered aloud 
about the training and supervision of these people 
and the sources for their recruitment. In some lo- 
calities volunteers are used; one hopes that they are 
selected with thoughtful care. More generally, it 
seemed, probation officers or social workers in a pri- 
vate agency with commitments to corrections man- 
age VORP negotiations. 

The qualities required for a successful mediator 
are not to be specified for a civil service examination. 
Good VORP mediators should be treasures in any 
agency administering such a program, and an in- 
effective mediator might unintentionally inflict a lot 
of damage. One scandal might undo much of the good 
reputation that VORP now enjoys. 

The benefits of VORP are so considerable that I 
wondered why it is not institutionalized everywhere. 
After all these years, it’s still a program put into 
being by an enlightened judge or a community leader 
with an interest in criminal justice reform or a social 
agency wishing to expand its services. Consider these 
benefits which are peculiar to VORP: 

e It restores the elements of professional judg- 

ment and skill to correctional decision-making. 
In VORP, the offender is no longer a statistical 
unit to be managed by electronic tagging, uri- 
nalysis, and surveillance. 

e It is a benign process, intended to restore the 
offender to a law-abiding life and, if it’s a ju- 
venile offender, to keep him or her out of the 
potentially destructive experience of conven- 
tional correctional programs. It spares the adult 
offender the humiliating and ostracizing expe- 
rience of a sentence to jail or prison as well as 
the interruption of employment or the loss of a 
job and sometimes a career. 

e It meets the demand of victims for a significant 
role in the criminal justice process. This is a 
benefit of great importance. Many victim or- 
ganizations push for a role in the sentencing 
decision. This is an illegitimate though under- 
standable demand. The sentence of the court is 
society’s response to the violation of the law. 
The judge’s responsibility is to assure propor- 
tionality, not to assuage the victim’s desire for 


revenge. VORP is an attempt to satisfy the vic- 
tim’s legitimate need for restitution. If a rec- 
onciliation session can be arranged, the need 
for emotional release that is felt by many vic- 
tims can be met in the encounter with the of- 
fender. 


Sentencing to Service 


Unlike VORP, sentencing of offenders to com- 
munity service (CS) is not only popular but becoming 
a standard program for juvenile first offenders and 
increasingly used for adults. It is an old concept, but 
the gap between idea and implementation is at least . 
two centuries. In his autobiography, Thomas Jeffer- 
son recounted his efforts to humanize the old crim- 
inal law inherited from the British: 

Beccaria and other writers on crimes and punishments had 
satisfied the reasonable world of the unrightfulness and inef- 
ficacy of the punishment of crimes by death; and hard labor 
on roads, canals and other public works had been suggested 
as a proper substitute. The Revisors had adopted these opin- 
ions; but the general idea of our country had not yet advanced 
to that point. The bill, therefore, for proportioning crimes and 
punishments was lost in the House of Delegates by a single 
vote. I learned afterwards that the substitute of hard labor in 
public was tried (I believe it was in Pennsylvania) without 
success. Exhibited as a public spectacle, with shaved heads 
and mean clothing, working on the high roads produced in the 
criminals such a prostration of sharacter, such an abandon- 
ment of self-respect, as instead of reforming, plunged them 
into the most desperate and hardened depravity of morals and 
character.* 


Times have changed. Heads are no longer shaved, 
and in the anonymity of modern society most of- 
fenders working on the roads or at other public works 
do not seem to think of themselves as public spec- 
tacles. I doubt that even in Jefferson’s time the choice 
between road-building and years in the Pennsyiva- 
nia Eastern Penitentiary would have been difficult 
for most convicts to make—no data were cited by 
this otherwise careful author—and it certainly is not 
hard for contemporary offenders. 

A presentation by a British chief probation officer 
described CS as it now flourishes in an eager cam- 
paign to reduce a burgeoning prison population.® 
About 35,000 offenders are sentenced to service each 
year in a program managed by the Probation Ser- 
vice. In England, probation officers have tradition- 
ally resisted punitive roles, believing that their task 


4Thomas Jefferson, “Autobiography,” in Adrienne Koch and William Peden (eds.), 
The Life and Selected Writings of Thomas Jefferson. New York: Modern Library, 1944, 
p. 46. The Revisors were a committee of the Virginia House of Delegates charged with 
the revision of the laws of Virginia after independence was declared. Jefferson was a 
member. 

5John C. Harman, “Community Service in England and Wales: Results and Issues 
from a National Survey” (unpubiished paper prepared for the synposium). 
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is to assist in the social restoration of the offender. 
A 1988 Conservative government directive estab- 
lishing national standards for CS as an alternative 
to incarceration insisted that a punitive character 
be maintained, with an emphasis on the discipline 
of work in group projects emphasizing physical labor. 
CS as previously administered by the Probation Ser- 
vice often allowed individual projects, such as as- 
sisting infirm elderly persons or the mentally and 
physically handicapped under the supervision of vol- 
unteers. Evidently the Home Office, which was re- 
sponsible for the 1988 national standards, does not 
consider such assignments as sufficiently punitive 
to warrant designation as an alternative to custody. 

This is a tension familiar to American correctional 
innovators. In an age when a reputation for tough- 
ness on crime is an essential desideratum for success 
in politics, group projects at hard labor on the roads 
will be generally preferred to projects for serving 
meals to the house-bound or impoverished elderly. 
Exceptions may be made for the middle-class of- 
fender.® 

In Minnesota, Sentencing to Service is a priority 
program for the Department of Corrections. In col- 
laboration with the Department of Natural Re- 
sources, this undertaking has provided an alternative 
to custody for more than 1,500 youthful offenders 
since it was started in September 1986. So far it has 
been under way in rural counties, but plans are being 
made to expand it to a state-wide program.’ The 
projects taken on vary from beaver dam control to 
window washing for elderly persons’ homes. I sup- 
pose that there are comparable programs in other 
states, but this is the only one described. 

One novel experiment was reported by a Califor- 
nia speaker. As everyone who pays attention to the 
news from the great drug war must know, the bane 
of major California cities is the existence of juvenile 
gangs whose offenses run a disturbing gamut from 
graffiti scrawls to random homicide. Under the di- 
rection of an enterprising group of practical re- 
searchers at the California State University at Long 
Beach, a cautious start has been made to try CS out 
with juvenile gang members. Michael Agopian, the 
initiator, presented an account of “Project Heavy,” 
which enlisted juvenile gang members in a Graffiti 
Removal Community Service Program (GRCSP).® 


6] know of a television producer who pled guilty to negligent manslaughter and 
was sentenced to produce a series of documentaries on the evils of drunk driving. The 
record does not show that he was required to make any amends to the victim’s family. 

7Details about this unusual program can be obtained from John McLagan of the 
Department of Corrections, 450 North Syndicate Road, Saint Paul, 55104. 

8Michael W. Agopian, “Targeting Juvenile Gang Offender for Community Service” 
(unpublished paper prepared for the symposium). 
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Juveniles found guilty of property and drug-related 
offenses who can be identified as gang members are 
referred to GRCSP, and during the life of the project 
about 300 have been put to work at graffiti removal. 
The mean number of hours of CS ordered by juvenile 
courts is about 140. So far the most that can be said 
is that a model for the diversion of boys and girls 
from gang membership has been established. Too 
soon to expect evaluation of results, but the project 
deserves credit for attempting to do something about 
a stubborn and dangerous phenomenon. 

More and more, the prison reform movement fo- 
cuses on getting non-violent offenders out of custody. 
I don’t see the day coming when eligibility for in- 
carceration will be limited to thugs and killers. Some 
burglars and thieves have to be seen as more than 
mere nuisances to be cured of their larcenous ways 
by assignment to worthy community projects. But 
no one thumbing through the case files at the min- 
imum and medium custody units of any state prison 
system can fail to notice the presence of a lot of 
property offenders whose careers may be long but 
whose rap sheets include no crimes of violence. They 
should not be assigned to the prevailing nominal 
probation, nor should their sentences be suspended. 
If they aren’t suitable for VORP they certainly should 
be seriously considered for CS before even thinking 
about a stretch in prison or jail. Nobody knows to 
what extent the prison population could be reduced 
by such a policy, but it must be tried. This country 
cannot afford to continue building more and more 
prisons to house more and more indiscriminately 
sentenced felons. 


What’s Next? 


One theme was implied in most of the papers: 
Neither VORP nor CS is a panacea for all the ills of 
criminal justice. Addressed to first offenders or ju- 
veniles for whom these programs are appropriate, 
they can re-direct lives that are aimlessly drifting 
into crime. The reduction of the prison population is 
a secondary gain. No offender benefits from mere 
lenience; the sentence of the court must be a con- 
sequence proportional to the offense. The VORP and 
CS programs described at this symposium seemed to 
be conducted by people who hoped that they were 
not only keeping offenders out of prison but were 
also reconciling them to the community. 

As I see it, what is now needed is more experi- 
mentation and more evaluation. Some possibilities: 

e The California GRCSP project is a cautious be- 

ginning limited to marginal gang members. The 
caution is certainly justified, but expansion of 
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the program to some of the more committed 
young gangsters should be planned. It is too 
much to expect that the commanding figures in 
such gangs would be successfully sentenced to 
scrubbing off graffiti from the walls of public 
buildings, but the reclamation of young men 
who have not yet achieved leadership status 
should be a serious objective. 

The parole experience in many states has turned 
into a cat-and-mouse game of surveillance. That 
probably keeps parolees out of trouble for the 
duration of their parole, but it’s hard to discern 
any permanent benefits. It seems to me that CS 
projects should be made available to those who 
are not seriously employed at regular jobs— 
which is the case for far too many. 

Many of the projects described empnasized a 
preference for first offenders. It’s not clear that 
recidivists are systematically excluded, but I 
thought that projects enabling older men with 
longer records would be worth trying. The fail- 
ure rate would doubtless be greater than with 
pristine first-timers, but failure is what we in 
corrections have to allow for in anything we do. 
We are seeing times when a lot more women 
are being packed off to prison. Some are prob- 
ably menaces to society, others have committed 
crimes too serious to allow for a sanction in the 
community. The majority are still pretty minor 
offenders, serving time because community pro- 
grams aren’t available. We could cut off new 
prison construction for female offenders if a con- 
certed effort were made to establish VORP and 
CS programs for them. Some prisons for women 
might be closed for good. ° 4 

None of the papers reported a serious and long- 
term evaluation. This is too bad. Both CS and 
VORP have been around long enough for the 
results to be interpreted. We don’t need more 
counting of the raps on rap-sheets, but we do 
need to know what works and why—and what 
fails and why. So long as these programs are 
under way there will be scoffers who denounce 
them as mere lenience allowed by soft-headed 
judges. I am confident that serious evaluations 
could and will dispose of that kind of muddle- 
headed criticism from hard-liners. What is even 
more important, staff members working on proj- 
ects of these kinds might learn how their jobs 
could be better performed. Serious research of 
this kind does not have to await the award of 
foundation grants, welcome though such grants 
should be. The research I have in mind should 
also investigate staffing, administration, meth- 


ods, and the selection of personnel. A lot of cor- 
rectional research tramples over old ground. Here 
are two major thrusts into the correctional fu- 
ture that need much more study if their full 
potentials are to be realized. 


Number-Crunching to a New and Harder Line 


In July 1987, the National Institute of Justice 
released a “Research in Brief” arguing vigorously 
that we criminologists are all wrong when we claim 
that the criminal justice system should be more se- 
lective in the incarceration of criminals.? The anal- 
ysis was prepared by Edwin Zedlewski, an economist 
on the NIJ staff. His juggling of massive numbers 
to prove an improbable proposition is positively awe- 
some. We are asked to pick the number 187 as the 
number of crimes a “typical inmate” will commit. 
That number comes from the RAND survey of self- 
reported criminal histories in California, Michigan, 
and Texas.'° This is an extremely careful analysis 
of the data collected by Greenwood, Petersilia, and 
their associates. The authors, Chaiken and Chaiken, 
stressed that, 


... the annualized rates at which offenders commit crime are 
highly skewed to the right: Only a small proportion of any 
population of offenders(other than one specifically selected ac- 
cording to its crime rates) commits crimes at high annualized 
rates.” 
The rate of 187 crimes per year per prisoner was not 
the average claimed by Zedlewski but the mean found 
for the class “robber-assaulters.” This is a mean found 
in a skewed distribution for which the median was 
a much more modest 35 crimes per year per incar- 
cerated robber-assaulter. 

Each crime has a “social cost” of $2,300, a figure 
Zedlewski produces by aggregating the expenditure 
on crime in a given year to a total of $99.8 billion. 
Dividing that mighty sum by the number of victim- 
izations, 42.5 million (obtained from the National 
Crime Survey), he arrives at the social cost which 
can then be multiplied by 187 to arrive at a crime 
cost of $430,000 for the offenses that this “typical 
inmate” will commit in 1 year. 

I hope that the typical reader of this column will 
find this arithmetic and the assumptions on which 
it is based as transparently preposterous as it seems 
to me. I won’t go into the rest of the argument; after 
all there’s a limit to the space in Federal Probation 
that I can reasonable claim as my own. Responsible 


%Edwin W. Zediewski, “Making Confinement Decisions.” Washington, DC: Na- 
tional Institute of Justice, July 1987. 

10 Jan Chaiken and Marcia Chaiken, Varieties of Criminal Behavior. Santa Monica: 
The RAND Corporation, 1982. 

11 ]bid., p. 181. Emphasis mine. 
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analyses of the Zedlewski crunch have been well and 
impressively done by two teams of experienced cri- 
minologists. Reference to their papers is recom- 
mended reading for anyone who must engage in 
correction polemics.!? 

What puzzles me is the year that it took to reach 
the headlines. Although I received the paper at the 
time of its issue in 1987, I saw not a ripple of public 
interest until July 1988. I must conclude that it takes 
about a year for hard-line criminal justice commen- 
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tators to catch up with NIJ reports. What alarms me 
is NIJ’s release of a “brief” that is so replete with 
errors of logic and fact. What ever happened to qual- 
ity control and peer review at that august fount of 
criminological learning? 


12Marc Mauer and Ray Paternoster, “Does Building More Prisons Save Money?,” 
1988. Tae Sentencing Project, 1156 Fifteenth Street, NW, Washington 20005. See also 
Franklin E. Zimring and Gordon Hawkins, “The New Mathematics of Sentencing.” 
Berkeley: The Earl Warren Legal Institute, The University of California, forthcoming. 
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FOIA Presentence Report Disclosure 


HE UNITED States Supreme Court has deter- 

mined that subjects of presentence reports 

may obtain those reports from the Federal 
Bureau of Prisons or the United States Parole Com- 
mission under the provisions of the Freedom of In- 
formation Act (FOIA), 5 U.S.C. § 552. United States 
Department of Justice v. Julian, __. U.S. ____ , 108 
S. Ct. 1606 (1988). This ruling does not affect the 
exclusion of the courts from coverage under the FOIA. 
Courts are specifically excluded from the definition 
of “agency” appearing at 5 U.S.C. §§ 551(1)(B) and 
552(f); FOIA requests to the courts for presentence 
reports, therefore, may still be denied. Such requests 
directed to the Bureau of Prisons or Parole Com- 
mission must be honored by those agencies. 

As was reported in “Looking at the Law,” 50 Fed. 
Prob. 78, 80 (December 1986), a number of courts of 
appeals had previously held that, although courts 
are not covered under the FOIA, presentence reports 
in the custody of the Bureau of-Prisons or the United 
States Parole Commission were “agency documents” 
for purposes of the FOIA. These decisions prompted 
the Department of Justice in.1984 to abandon its 
support of the position of the Administrative Office 
that such presentence reports remained the property 
of the courts and were thus not covered by the FOIA. 
See, e.g., the two opinions in Crooker v. United States 
Parole Commission, 730 F.2d 1 (1st Cir. 1984), and 
760 F.2d 1 (1st Cir. 1985). The Department of Justice 
decided, instead, to defend the non-disclosability of 
presentence reports under the FOIA on the grounds 
that they were covered by two exemptions contained 
within the FOIA: Exemption 3, which permits agen- 
cies to withhold matters that are “specifically ex- 
empted from disclosure by statute ... ” (5 U.S.C. 
§ 552(b)(3)); and Exemption 5, which excludes from 
FOIA disclosure “inter-agency or intra-agency mem- 
orandums or letters which would not be available by 
law to a party ... in litigation with the agency” (5 
U.S.C. § 552(b)(5)). 

The Supreme Court held in Julian that neither of 
these exemptions applies to presentence reports when 
requested by the subjects of those reports. With re- 
spect to Exemption 3, the Court rejected the argu- 
ment that Rule 32(c) of the Federal Rules of Criminal 
Procedure and 18 U.S.C. § 4208(b) constituted “stat- 
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utes” that specifically exempted presentence reports 
from disclosure. The Court reasoned that Rule 32(c) 
does not really protect the presentence report from 
disclosure as required by Exemption 3; in fact, it 
requires disclosure to defendants who are about to 


_ be sentenced. Likewise, section 4208(b) requires rea- 


sonable access to presentence reports prior to parole 
hearings. The Court interpreted the provisions of 
Rule 32(c)(3)(E), which requires the return of the 
presentence report after sentencing unless otherwise 
ordered by the court, as ensuring against disclosure 
only to “unauthorized” persons. 

Since those “statutes” require disclosure, even 
though they do not require that defendant be per- 
mitted to retain a copy of the report, all defendants 
will have already seen a copy of their reports at least 
once by the time they file FOIA requests.’ 

The Court also ruled that Exemption 5 was in- 
applicable to presentence reports requested by the 
subjects of the reports because the cases that have 
denied disclosure of presentence reports in litigation 
have denied such disclosure to third parties, not to 
the subjects of the reports. See, e.g., United States v. 
Charmer Industries, Inc., 711 F.2d 1164, 1172-76 (2d 
Cir. 1983), and the cases cited therein. the Court 
indicated that the reasons favoring nondisclosure ar- 
ticulated in those cases, i.e., the chilling effect on 
those individuals contributing information and the 
privacy interests of the subjects of the reports, are 
inapplicable to disclosure to the subjects of the re- 
ports. 

Although it held that the presentence report was 
disclosable under the FOIA, the Supreme Court ap- 
peared to recognize that Federal Rule of Criminal 
Procedure 32(c)(3)(A) and 18 U.S.C. § 4208(c) spe- 
cifically exempt from disclosure any information that 
relates to confidential sources, diagnostic opinions, 
and other information which may cause harm to the 
defendant or third parties. Such information would, 
therefore, be exempt from disclosure under Exemp- 


1 Justice Scalia, in a dissent joined by Justices White and O’Connor, would have 
held that the FOIA does not require disclosure of presentence reports. Nonetheless, he 
expressed doubt as to the harm that would be caused by the subject of a presentence 
report receiving a copy of the report he or she has already seen: 
I am frank to admit that I cannot readily conceive why allowing a defendant 
or an inmate to keep a copy of the report is significantly more threatening 
than allowing him to read and make notes about it. 

108 S. Ct. at 1615. 
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tion 3 of the FOIA. The Court did not deal with the 
sentencing recommendation; however, the fact that 
the recommendation is specifically exempt from dis- 
closure under the provisions of Rule 32(c)(3)(A) should 
also make it exempt from disclosure under the FOIA 
by operation of Exemption 3. 

Another important issue that was not discussed 
in Julian relates to the fact that the presentence 
report was not mandatorily disclosable under the 
provisions of Rule 32 until 1975; this could also im- 
pact on its disclosability under the FOIA. Prior to 
December 1, 1975 (the effective date of the amend- 
ment of Rule 32), there was no provision in Rule 32 
that required its disclosure and, therefore, there was 
no need for a separate confidential memorandum 
and a summarization of the contents of that mem- 
orandum in the presentence report. Thus, many 
presentence reports prior to 1975 may include in- 
formation that should remain confidential and which 
could be exempt from FOIA disclosure. Although the 
Supreme Court did not discuss this issue, the Court’s 
reasoning would not preclude exemptions for sen- 
sitive materials in these earlier presentence reports. 

The Court also did not discuss the availability of 
presentence reports to third parties under the FOIA. 
It is likely, however, that Exemption 6, which ex- 
empts from FOIA disclosure “personnel and medical 
files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of pri- 
vacy” (5 U.S.C. § 552(b)(6)), would apply to requests 
by third parties. See Berry v. Department of Justice, 
733 F.2d 1343, 1352-53 (9th Cir. 1984). But see, 
Crooker v. United States Parole Commission, 730 F.2d 
at 8-9. 

The Parole Commission will generally provide 
copies of presentence reports requested by the sub- 
jects of those reports under the provisions of the FOIA. 
If, however, there is confidential material not dis- 
closed to the defendant under the provisions of Rule 
32(c)(3)(A), that material will be withheld in its en- 
tirety. In addition, reports of inmates sentenced prior 
to December 1, 1975 will be reviewed for sensitive 
information. The Bureau of Prisons will follow a sim- 
ilar program. 

As indicated above, FOIA requests for present- 
ence reports directed to the court or the probetion 
office may continue to be denied since the courts are 
not subject to the provisions of the FOIA. To avoid 
unnecessary misunderstandings, however, any such 
refusals to provide copies of the presentence report 
could be accompanied by a statement that the report 
is obtainable from the Bureau of Prisons or the Pa- 
role Commission. Note that probationers will usu- 
ally not have access to their presentence reports under 
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the FOIA, since their reports normally will not be 
in the custody of either of these agencies. 


Jail Time Credit Under the Bail Reform Act 
of 1984 


Although the Bail Reform Act of 1984 (Pub. L. 
No. 98-473, title II, ch. I, 98 Stat. 1976 (Oct. 12, 
1984)) did not directly affect the jail time credit pro- 
visions of the 18 U.S.C. § 3568, requests from defen- 
dants for credit for time spent on pretrial release 
under restrictive conditions have increased dramat- 
ically. Some of these requests have been from defen- 
dants who, pursuant to pretrial release conditions, 
have spent time in residential community treatment 
centers (CTC’s), but others have come from defen- 
dants who have been released with significantly less 
restrictive conditions. 

It should be noted at the outset that the award of 
credit is a function of the Bureau of Prisons under 
the authority of the Attorney General. Any request 
for credit must first go to the Bureau of Prisons under 
its procedure set out at 28 C.F.R. §§ 542.10-.16. See, 
e.g., Ruviwat v. Smith, 701 F.2d 844, 845 (9th Cir. 
1983). It is only when a prisoner has exhausted his 
administrative remedies that he becomes entitled to 
litigate the matter in district court. Nonetheless, 
probation officers are often asked to advise the court 
concerning jail time credit so that the court may 
factor that information into sentencing decisions. 

Section 3568 provides that “the Attorney General 
shall give any [person sentenced to incarceration] 
credit toward service of his sentence for any days 
spent in custody in connection with the offense or 
acts for which sentence was imposed.” The Bureau 
of Prisons has interpreted the language of section 
3568 to require credit only where the defendant has 
actually been incarcerated in a jail-type institution. 
Policy Statement 5880-24 provides, in part, as fol- 
lows: 


Time spent in residence in a residential community center (or 
a community based program located in a metropolitan correc- 
tional center or jail) under the provisions of 18 U.S.C. § 3146 
{now 18 U.S.C. § 3142] as a condition of bail or bond, including 
the “pretrial services” program (18 U.S.C. §§ 3152-3154), is 
not creditable as jail time since the degree of restraint provided 
by residence in a community center is not sufficient restraint 
to constitute custody within the meaning or intent of 18 U.S.C. 
§ 3568. Also, a “highly restrictive” condition of bail or bond, 
such as requiring the defendant to report daily to the US. 
Marshal, is not considered as time in custody. However, the 
time spent in a jail type facility (not including a community 
based program located in a metropolitan correctional center 
or jail) as a condition of bail or bond is creditable as jail time 
because of the greater degree of restraint. 


In my view, this policy statement is perfectly con- 
sistent with the language and the congressional in- 
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tent of section 3568. Recently, however, another 
argument has been advanced by individuals seeking 
credit for time spent in CTC’s or under highly re- 
strictive bail conditions. Their claim is that princi- 
ples of equal protection are offended when individuals 
receive credit towards service of a sentence under 18 
U.S.C. § 4082(b) for time spent in CTC’s as post- 
sentence prisoners, when such credit is denied (un- 
der section 3568) to individuals who are subject to 
the same types of restraints in the pretrial context. 
It is argued that there is no legitimate reason to 
distinguish between the two situations. That argu- 
ment was accepted in Johnson v. Smith, 696 F.2d 
1334 (11th Cir. 1983), in a situation in which an 
individual was required to reside in a CTC as a con- 
dition of bail. The court noted all of the prior case 
law holding that section 3568 does not entitle an 
individual to credit for anything short of actual in- 
carceration prior to trial, but distinguished those 
cases on the grounds that no equal protection claim 
had been made in those cases and that the Govern- 
ment conceded in the instant action that the defen- 
dant was subject to identical restraints as defendants 
housed in CTC’s at the end of their sentences. 

The rationale of Johnson v. Smith was recently 
rejected in Brown v. Rison, 673 F. Supp. 1505 (C.D. 
Cal. 1987). The district court in that case adopted 
the findings and recommendation of the magistrate 
that there was a rational purpose for distinguishing 
between a pretrial defendant housed in a CTC and 
a post-sentence defendant housed in a CTC. Post- 
sentence CTC programs are designed to assist in 
easing individuals’ transition into society after in- 
carceration. Pretrial housing in CTC’s serves to pro- 
tect the public and to assure defendants’ attendance 
at trial. This rational distinction justifies the differ- 
ent treatment, the court found, and, thus, equal pro- 
tection did not require jail time credit for an individual 
housed in a CTC as a condition of bail. Cf. Anderberg 
v. Martin, 679 F. Supp. 1034 (W.D. Okla. 1987). 

Nonetheless, there is at least one circuit court 
case, Johnson v. Smith, supra, that supports the ar- 
gument that credit should be given for CTC resi- 
dency under jail-type conditions as a condition of 
bail. That decision may be of questionable preceden- 
tial value, however, because the holding was based 
on an admission by the Government that the con- 
ditions of post-sentence residency were precisely the 
same as pretrial residency.” 


2The Bureau of Prisons advises that there are a number of unreported district 
court cases that have required credit for jail-type residence in a CTC pursuant to an 
equal-protection analysis. In light of these cases, the Bureau will investigate the pos- 
sibility of credit in cases where the required CTC residency is indistinguishable from 
jail-type incarceration. 


I have found no cases that hold that credit is due 
under section 3568 for highly restrictive bail con- 
ditions short of a jail-type residential requirement. 
The case law is unanimously aligned against such a 
proposition. See, e.g., United States v. Figueroa, 828 
F.2d 70 (1st Cir. 1987); Marrera v. Edwards, 812 
F.2d 1517 (6th Cir. 1987); Villaume v. United States 
Department of Justice, 804 F.2d 498, 499 (8th Cir. 
1986), cert. denied, U.S. __ , 107S. Ct. 1908 (1987); 
United States v. Robles, 563 F.2d 1308, 1309 (9th 
Cir. 1977), cert. denied, 435 U.S. 925 (1978); Ortega 
v. United States, 510 F.2d 412, 413 (10th Cir. 1975); 
United States v. Peterson, 507 F.2d 1191, 1192 (D.C. 
Cir. 1974) (per curiam); and Polakoff v. United States, 
489 F.2d 727, 730 (5th Cir. 1974). 

Section 3568 was repealed by the Sentencing Re- 
form Act of 1984 (Pub. L. No. 98-473, title II, ch. II, 
§ 212(a)(2), 98 Stat. 1987) and replaced by 18 U.S.C. 
§ 3585. Credit is available under section 3585 for 
time spent in “official detention.” Although this lan- 
guage is somewhat different than the language of 
section 3568, I do not believe that the change was 
intended to be a substantive one. In fact, in the dis- 
cussion of this provision in the section-by-section 
analysis of the bill that eventually was passed as 
the Sentencing Reform Act, a Senate Report uses the 
term “official custody” to describe the status that 
warrants credit. See S. Rep. No. 98-225, 98th Cong., 
1st Sess. 129 (September 14, 1983). Therefore, while 
the change in language might lead some courts to 
reconsider the issue, it seems unlikely that any change 
in result from the case law described above was in- 
tended. 


Restitution 

Although the Sentencing Reform Act of 1984 has 
resulted in sweeping changes in the law of sentenc- 
ing, one area that was left largely intact is restitu- 
tion under the Victim and Witness Protection Act of 
1982 (VWPA). A few technical statutory changes 
have been made, but otherwise the law of restitution 
under guideline sentencing will be a continuation of 
the case law that has been developing under the 
VWPA. 


a. Statutory Changes. 


Pursuant to the Sentencing Reform Act, 18 U.S.C. 
§§ 3579 and 3580 are renumbered 18 U.S.C. §§ 3663 
and 3664, effective November 1, 1987, with only a 
few minor technical and conforming amendments. 
Pub. L. No. 98-473, title II, ch. II, § 212(a)(1), 98 Stat. 
1987 (October 12, 1984). 
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As in former section 3579, an order of restitution 
under the provisions of that section must be made a 
condition of probation if the defendant is sentenced 
to probation. In addition, it is now a requirement 
that restitution be made a condition of supervised 
release imposed under the provisions of 18 U.S.C. 
§ 3583. See 18 U.S.C. § 3663(g). 

The provision dealing with the receipt of resti- 
tution payments, section 3663(f)(4), was recently 
amended by the Criminal Fine Improvements Act of 
1987 (Pub. L. No. 100-185, § 12, 101 Stat. 1285 (De- 
cember 11, .987)). Section 3663(f)(4) previously re- 
quired that an order of restitution was to include an 
order directing the defendant to make restitution 
either directly to the victim or to the Attorney Gen- 
eral. The amendment adds a third entity to which 
the court may order restitution payments in section 
3663(f)(4): “the person designated under section 
604(a)(17) of title 28.” The section of title 28 to which 
the amendment refers permits the Director of the 
Administrative Office of the United States Courts to 
establish “procedures and mechanisms” for the pay- 
ment of fines, restitution, assessments, and forfei- 
tures. To date, however, the Administrative Office 
has received no funding for such service and, there- 
fore, the Director has not established any such pro- 
cedures or mechanisms. Since payments to the victim 
or the Attorney General are current)y the only ex- 
isting options under section 3663(f)(4), probation of- 
ficers should be sure to recommen tv courts that 
the appropriate entity, usually the Attorney Gen- 
_ eral, be designated in the restitution order. Proba- 
tion officers will be advised if and when the Director 
has created a receipt mechanism referred to under 
the provisions of section 3663(f)(4). 

The Sentencing Reform Act also repealed 18 U.S.C. 
§ 3651 and, with it, the authority that was part of 
that section to order restitution simply as a condition 
of probation. Restitution is now specifically autho- 
rized as a sentence pursuant to 18 U.S.C. § 3556, 
which, in turn, references sections 3663 and 3664, 
the renumbered provisions of the VWPA. Conditions 
of probation are authorized by 18 U.S.C. § 3563, which 
specifies both mandatory and discretionary condi- 
tions. Under the discretionary conditions is the con- 
dition that the defendant “make restitution to a victim 
of the offense pursuant to the provisions of section 
3556.” See 18 U.S.C. § 3563(b)(3). Since section 3556 
authorizes restitution under the VWPA, it follows 
that the only authorized restitution is VWPA res- 
titution and that there is no independent authority 
for an order of restitution as a condition of probation 
or supervised release. 

Section 3563(b)(20), however, contains general 
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authority for the court to impose conditions other 
than those specifically listed. The legislative history 
of the Sentencing Reform Act indicates a congres- 
sional intent that this general authority is broad 
enough to permit that restitution be ordered as a 
condition of probation or supervised release outside 
of the provisions of the VWPA: “The court could in 
an appropriate case order restitution not covered by 
[section 3563(b)(3)] (and section 3556) under the gen- 
eral provisions of subsection (b)(20).” S. Rep. No. 98- 
225, 98th Cong., 1st Sess. 95-96 (September 14, 1983). 
According to the Senate Report, therefore, even though 
18 U.S.C. § 3651 has been repealed, the court retains 
the authority to order restitution simply as a con- 
dition of probation. This authority is particularly 
important since the VWPA only covers title 18 of- 
fenses and certain offenses under title 49. See 18 
U.S.C. § 3663(a). 

The United States Sentencing Commission has 
apparently reached the same conclusion regarding 
such authority. The commentary to section 5E4.1 of 
the Sentencing Guidelines states that, “For other 
offenses [not authorized under 18 U.S.C. § 3663] res- 
titution may be imposed as a condition of probation 
or supervised release.” 


b. Recent Case Law. 


As previously noted in this column, case law de- 
velopment under the VWPA has been somewhat slow. 
“Looking at the Law,” 50 Fed. Prob. 79 (December 
1986), included a discussion of the very promising 
Tenth Circuit case of United States v. Hill, 798 F.2d 
402 (10th Cir. 1986). The case was important in that 
it specifically noted the differences between resti- 
tution as contemplated by Congress in enacting the 
VWPA and restitution imposed under the authority 
of 18 U.S.C. § 3651. Recently, a Ninth Circuit case 
has made the same observations and has further 
established the compensatory intent of the VWPA. 
The court indicated that the interpretation of the 
restitution provisions of the VWPA must be driven 
by the congressional intent that victims of crime be 
compensated for their losses as fully as possible. 

In United States v. Pomazi, 851 F.2d 244 (9th Cir. 
1988), defendant had pled guilty to two counts of 
mail fraud. Both counts of the information alleged 
a mailing to a single victim, and neither mentioned 
a dollar amount of loss. At the sentencing hearing, 
the Government alleged a $180,000 total loss from 
the criminal activities of the defendant. This loss 
included amounts for victims and mailings not men- 
tioned in the information. When the defendant chal- 
lenged the amount of restitution, the district court 
continued the hearing so that a United States postal 
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inspector could testify regarding the losses. At the 
continued sentencing hearing, the Government re- 
duced its request for restitution to $64,229, the amount 
of loss attributable to those victims whom the Gov- 
ernment was able to positively identify by name and 
address. The court accepted that amount and im- 
posed restitution accordingly. Defendant challenged 
the restitution on the grounds that he had not agreed 
as part of the plea to pay such amounts and that the 
information referred to only one victim and men- 
tioned no amount of loss. 

The Ninth Circuit upheld the sentence of resti- 
tution as imposed, holding that “the sentencing court’s 
determination of the proper amount of restitution is 
not limited by the amount of victim losses alleged 
in the charging instrument.” The court relied on the 
legislative history of the Victim and Witness Pro- 
tection Act for the proposition that the congressional 
intent was designed to provide, insofar as possible, 
full compensation to victims of crimes: 


The legislative history of the VWPA demonstrates that Con- 
gress sought to implement a system by which “the wrongdoer 
is required to the degree possible to restore the victim to his 
or her prior state of well-being.” S. Rep. No. 97-532, 97th Cong., 
2d Sess. 30, reprinted in 1982 U.S. Code Cong. & Ad. News 
2515, 2536. .. . “[TJhe court in devising just sanctions for ad- 
judicated offenders, should insure that the wrongdoer make 
goods [sic] to the degree possible, the harm he has caused his 
victim.” Id. Section 2 of the VWPA expressly states that one 
of Congress’ — in enacting the legislation was “to en- 
sure that the federal government does all that is possible within 
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limits of the available resources to assist victims and witnesses 

of crime without infringing on the constitutional rights of the 

a L. No. 97-291, § 2, 96 Stat. 1248 (18 U.S.C. 
12 n.) 


In upholding the restitution ordered by the dis- 
trict court, the Ninth Circuit articulated four re- 
quirements for ordering restitution when the crime 
charged involves a scheme to defraud and there are 
victims of that scheme not named in the count of the 
indictment or information to which the defendant 
has been convicted or pled guilty: 

(1) The amount of restitution must be definite 
and limited by the amount actually lost by the vic- 
tims. 

(2) The court must be able positively to identify 
each victim to whom restitution is due. 

(3) The defendant must be given the opportunity 
to refute the amount ordered. 

(4) The amount of restitution ordered must be ju- 
dicially established.* 

Since the district court had complied with these 
requirements, the restitution order was upheld. The 
Ninth Circuit, therefore, joins the growing number 
of circuits that have recognized the broad compen- 
satory purpose of the YWPA. 


3The statute itself contains the procedural safeguard that any dispute over the 
amount or type of restitution be established by a preponderance of the evidence. See 
18 U.S.C. $ 3664(d). 
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CRIME AND DELINQUENCY . 


Reviewed By CHARLES L. STEARNS 


This special issue focuses on children in jails and 
examines the impact of the Juvenile Justice and De- 
linquency Prevention Act of 1974. What became 
readily apparent is that the straightforward and 
simple goal of preventing the confinement of juve- 
niles in adult institutions was a far more difficult 
task to accomplish than anyone envisioned. 


“The Jailing of Juveniles in Minnesota: A Case 
Study,” by Ira M. Schwariz, Linda Harris, and 
Laurie Levi (April 1988). This article is a study of 
the jailing of juveniles in Minnesota and provides a 
detailed picture of the trends, characteristics of the 
juveniles incarcerated, the facilities and conditions 
under which they are confined, and an analysis of 
the obstacles to removing juveniles from jails and 
police lockups in the state. While the study is limited 
to Minnesota, there is reason to believe that the find- 
ings and issues raised may be applicable to other 
jurisdictions as well. 

Findings reveal that although there has been a 
substantial decline in the rate of admissions of ju- 
veniles to adult jails, the rate remains high, is not 
reflective of the seriousness of the offense, and re- 
veals a differential with minority juveniles spending 
greater amounts of time in jail for the same offenses 
as whites. 

Discussion with decision-makers suggests that 
there are a number of major obstacles that need to 
be overcome if the practice of jailing juveniles is to 
be brought to an end. These obstacles include the 
lack of readily available alternatives, the distance 
and time in transporting juveniles to approved cen- 
ters, and attitudes on the part of significant public 
officials who do not feel that jailing of juveniles is a 
serious problem or who feel that the jailing of ju- 
veniles is necessary to protect public safety. 

In conclusion, the article urges that policy-makers 
consider enacting legislation prohibiting the con- 
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finement of juveniles in jail facilities, that county 
board members and sheriffs be informed of the risks 
and hazards of confining juveniles in adult facilities, 
that strategically located secured detention facilities 
for juveniles be established, that funds be allocated 
for development of alternatives to jailing juveniles, 
that the disparity by race be examined, and that 
statutes be passed to fix responsibility for monitor- 
ing the conditions of confinement. It is hoped that 
the barriers to removing juveniles from adult facil- 
ities can be overcome and support mobilized for leg- 
islation that will bring an end to juveniles in jail 
facilities. 

“California Legislature Ends the Jailing of 
Children: The Story of a Policy Reversal,” by 
David Steinhart (April 1988). This thoughtful, well- 
written account of the 1986 California legislation 
outlawing the use of adult jails and lockups for the 
confinement of minors is of particular import to ad- 
vocates of reform in other states. The legislation re- 
versed an established state-wide practice of jailing 
children in substantial numbers. 

More importantly, this article is an excellent de- 
scription of the advocacy effort that led to this ju- 
venile justice policy reversal. Based upon the Federal 
Juvenile Delinquency Prevention Act. several tra- 
gedies involving the deaths of children in jails, and 
lawsuits filed in 1985, the stirring of reform began 
to be felt. Key ingredients of the reform effort were 
a well-organized proponent coalition including the 
National Council on Crime and Delinquency, the 
Youth Law Center, and independent public interest 
entities. 

The article then describes the National Council 
on Crime and Delinquency task force model for leg- 
islative reform, the introduction of the bill in the 
legislature, and the process of co-opting disquieting 
opposition group. Concessions made and compro- 
mises reached are highlighted in a clear and concise 
manner. 

Although it is premature to evaluate how well the 
new law is working in practice, early statistics sug- 
gest that incarceration of juveniles in adult jails is 
substantially diminishing. 

In conclusion, it is fair to say that California’s new 
law to keep juveniles out of jail is the nation’s tough- 
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est. By July 1989, no minor under juvenile court 
jurisdiction can be incarcerated in any jail. Other 
’ states can take heart and be encouraged by the suc- 
cess in California. A well-organized coalition with 
respected leadership and commitment can bring about 
effective social change. 

“Hendrickson v. Griggs: A Review of the Le- 
gal and Policy Implications for Juvenile Justice 
Policymakers,” by Harry F. Swanger (April 1988). 
This article, though not intended as a comprehensive 
legal treatise on the constitutional or statutory rights 
- of juveniles, provides a thorough examination of the 
Hendrickson v. Griggs case, the recent Federal court 
decision in Iowa that has caused such a stir ruling 
that children have the right to sue under the pro- 
visions of the Juvenile Justice and Delinquency Pre- 
vention Act. In this case, the court found that the 
State of Iowa was out of compliance with the juvenile 
jail removal mandates of the Act and ordered state 
officials to develop a plan for bringing the state into 

conformity with the law. 
_ More than simply a recitation of the findings of 
Hendrickson v. Griggs, this article is a call for action 
on the part of juvenile justice policy-makers to end 
the jailing of juveniles and to rededicate themselves 
to the juvenile justice ideals expressed i in the In Re 
Gault decision. 

In providing background to Hendrickson v. Griggs, 
the author described the centerpiece of the Juvenile 
Justice and Delinquency Prevention Act as having 
two key compliance provisions: (1) deinstitutionali- 
zation of status offenders and (2) separation of ju- 
veniles from adults in adult jails. 

' The findings in Hendrickson v. Griggs go far be- 
yond its pure legal implications and raise a number 
of serious policy questions for state juvenile justice 
policy-makers. First, it indicates that states partic- 
ipating in the Juvenile Justice and Delinquency Pre- 
vention Act must take much more seriously their 
assurances that they are in compliance to receive 
their Federal dollars. Clearly, those states most bla- 
tantly failing to comply with the Act’s compliance 
provisions are most vulnerable to Federal court en- 
forcement and will be subject to suit. Beyond the 
obligation placed upon high state officials, the find- 
ings of Hendrickson v. Griggs put substantial bur- 
dens on the judiciary, county officials, sheriffs, and 
juvenile court personnel to ensure that the letter and 
spirit of the Juvenile Justice and Delinquency Pre- 
vention Act are met. When a state gives its assur- 
ances that it will abide by its obligations, all of its 
policies, administrative efforts, and actions must be 
directed toward achieving compliance with the Act. 


Perhaps most significantly for policy-makers, the 
case marks an appropriate point for all of us to renew 
our commitment to juveniles to recognize them as 
persons under the Constitution and subject to the 
rights and privileges of a free society. Finally, the 
Hendrickson case also promises a new opportunity 
to ensure that the extraordinary research, advocacy, 
and legislative progress of the 1970’s are not for- 
gotten or lost as a result of the hiatus in juvenile 
justice marked by the 1980’s. It is hoped that policy- 
makers will willingly take steps to eliminate some, 
if not all, of the substantial injustices still prevalent 
in the juvenile justice system. A goal to remove all 
juveniles from jails by the end of 1988, as mandated 
by the Juvenile Justice and Delinquency Prevention 
Act, would be a great start in that direction. 
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_ Reviewed by VERNON Fox 


“Celerity and Specific Deterrence: A Look at 
the Evidence,” by Richard D. Clark (April 1988). 
Deterrence as an effective way of crime control dates 
back to the time of Beccaria and Bentham. Of the 
three elements posited by deterrence theory—se- 
verity, certainty, and celerity—celerity or the quick- 
ness of the punishment response is considered to be 
important because it facilitates the development of 
a causal relationship between the offense and the 
punishment response. Laboratory research with rats 
and mice has indicated that delays of punishment 
as short as 10 to 20 seconds reduce the effectiveness. 
Effectiveness of punishment reduces progressively 
from 30 to 240 seconds. While a delay of 30 seconds 
can have some impact up to 8 weeks later, delays of 
240 seconds lose the impact of punishment in 48 
hours. Turning to studies in humans, similar evi- 
dence is found concerning the importance of timing 
of punishment. As humans mature and learn to talk, 
thereby conceptualizing with verbal symbols, the basic 
organic responses become modified. Conceptualiza- 
tion provides knowledge of acceptable and unac- 
ceptable behavior that tends to negate the basic effect 
of celerity or, at least, reduce its effectiveness. This 
would suggest that even if punishment is delayed by 
the criminal justice system, the cognitive structure 
of adolescents and adults should overcome the effect 
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of delayed punishment. Assuming that offenders 
perceive punishment as beginning with arrest, the 
sometimes lengthy and stressful court process, and 
the final punishment, the role of celerity may be 
further trivialized. Apparently, it may be the extra- 
legal, rather than the legal factors, that have greater 
impact. The role of celerity is more complex than has 
been suggested by the deterrence theorists. Further 
areas of research may be (1) to ascertain where per- 
ceived punishment actually begins, (2) the relative 
contributions of extra-legal and legal factors, and (3) 
comparing individuals to find other important vari- 
ables. 

“Les femmes incarcérées pour vol qualifié, au 
Québec, in 1985: Importance de leur réle,” by 
Daniel Girouard (April 1988). This study was to 
determine the importance of the role of women in 
the commission of robberies and to assess the rela- 
tive seriousness of their crimes. A review of the lit- 
erature on the subject and interviews by a 
questionnaire with the 18 women involved in 33 rob- 
beries in Quebec in 1985 provided the primary data 
for the study. During the period of 1964-83, the num- 
ber of women in armed robberies increased steadily, 
proportionately more than the number of men in 
armed robberies. The literature revealed that (1) vi- 
olence increased among women offenders, (2) women 
tended to commit robberies with men, but (3) evi- 
dence indicated that women were becoming liberated 
and had begun to commit robberies without men and 
sometimes take the lead in the crimes. Of the women 
in the interview and questionnaire sample, the ma- 
jority committed their crimes before age 28, were 
unemployed, and past adolescence in the process of 
leaving the parental family. Alcohol and drugs were 
frequently causal factors, often mentioned as basic 
causes for their offenses. Intimidation of the victim 
by firearms occurred in 26 of the 33 offenses. The 
majority of crimes were for sums less than $500. The 
vast majority of the robberies were considered to be 
serious or very serious, with only four considered to 
be of lesser seriousness. In two-thirds of the cases, 
the level of involvement by the women was consid- 
ered to be “average” to “very high,” with the women 
sometimes taking the lead in the event. The impor- 
tance of the role of women in the commission of rob- 
beries and the high level of seriousness of these crimes 
in 1985 in Quebec are the conclusions of this study. 
The author believes that the general idea that men 
are more dangerous is a stereotype and that women 
have also become dangerous, though the number of 
men committing crime remains higher than the 
number of women committing crime. 
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“Young Offender, Child Welfare, and Mental 
Health Caseload Communities,’’ by A. H. 
Thompson (April 1988). Records of the first 2,539 
individuals charged under the Young Offenders Act 
implemented in Alberta in April 1984, to cover what 
would be “juvenile delinquency” in the United States, 
were matched with records of the Provincial Child 
Welfare system and the Provincial Mental Health 
Service to determine the extent of caseload overlap. 
The sample included those charged under the Young 
Offenders Act between April 1984, and February 22, 
1985, in 97 locations divided into major urban cities 
of Edmonton and Calgary, five small urban cities 
between 20,000 and 60,000 population, and rural 
areas. While the most charges were laid in the major 
urban areas (55 percent), as compared with small 
urban areas (14 percent) and rural areas (31 per- 
cent), the number of charges per 10,000 population 
were 38.8, 40.2, and 35.4, respectively, which really 
neutralized the area differentials. Nearly one-half 
(47 percent) of the Young Offender caseload had also 
been in the Child Welfare Services and approxi- 
mately one-fifth (18 percent) had records with the 
Alberta Mental Health Services. The largest racial 
group was caucasian (73 percent) with natives (Treaty, 
Non-Treaty, and Metis or half-breeds) comprising 24 
percent of the total. Males were the majority (78 
percent) of the total group, 87 percent of the mental 
health group, 73 percent of the Child Welfare group, 
80 percent of the group that combined mental health 
and Child Welfare, and 80 percent of those with only 
Young Offender Act charges. The mean age of those 
charged under the young Offender Act was 14.8, the 
mean age of those in the mental health service was 
11.7 at first registration, and while the mean age of 
those under Child Welfare was not provided, usual 
practice would suggest an earlier age than that of 
mental health clients. Individuals under the Young 
Offenders Act who had also been in the Mental Health 
and/or Child Welfare systems were more likely to 
have been involved in crimes against persons. The 
natives were significantly over-represented in the 
Young Offender population, but the proportion was 
about one-half that found in the Child Welfare case- 
load. Young offenders were more likely to have been 
diagnosed “conduct disorder” than those in the gen- 
eral Mental Health Services caseload. The Mental 
Health Services provided services to a relatively low 
proportion of native children. Comparison of these 
caseloads suggests that planned prevention and in- 
tervention programs for natives must be different 
from those serving non-natives. 
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“Social Interactional Training and Incarcer- 
ated Juvenile Delinquents,” by Jacob L. Shiv- 
rattan (April 1988). The author makes extensive 
review of the literature on delinquency treatment 
and prevention ranging from Martinson’s famed 
“nothing works” to some programs with promise, but 
concludes that it was unlikely that the programs 
prevented delinquent behavior. A sample of 45 boys 
ranging in age from 15 to 17 incarcerated as delin- 
quents in the Sprucedale School at Simcoe, Ontario, 
was divided into three equal groups, but two were 
released from the institution, leaving 43 boys, 14 
being in the group subjected to the Social Interaction 
Skills Program, 14 in the Stress Management Train- 
ing Program, and 15 in the No-Treatment Control 
Group. The Social Interaction Skills group was en- 
couraged to recall past experiences which were prob- 
lematic and to examine and identify the aversive 
social stimulus, followed by systematic desensitiza- 
tion and cognitive reappraisal in eight 1-hour ses- 
sions that were highly structured. The Stress 
Management Training Program emphasized pro- 
gressive relaxation as a means of reducing stress. 
The No- Treatment Control Group received no train- 
ing. Assessment devices were the MMPI and the Jes- 
ness Behavior Checklist (JBC) Observer and the JBC 
Self-Appraisal forms, used as a pre-test a week be- 
fore training, post-test a week after, followup 6 weeks 
after release, and interviews 12-15 month later. Re- 
sults were that the groups receiving training tended 
to show greater improvement in Hypomania, Unob- 
strusiveness, Considerateness, Conformity, Insight, 
Social Control, Calmness, Anger Control, and Rap- 
port. A Multiple Comparison of Means test revealed 
that social interactional training resulted in signif- 
icant improvements in social skills and decreases in 
observed and self-reported criminal activity. The later 
followup after 12-15 months indicated that the Social 
Interaction Group seemed to have had more docu- 
mented successful community adjustment and less 
recidivism than the other groups. In summary, the 
present study supports the proposition that social 
interactional skills training has the potential for in- 
creasing social skills and reducing recidivism in in- 
carcerated juvenile delinquents. 
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“Effects of the ‘P.A.C.E.’ Provisions On De- 
tention And Questioning,” by Mike Maguire 
(Winter 1988). This article offers finding on certain 
aspects of the Police and Criminal Act of 1984 
(P.A.C.E.). The major points considered relate to the 
detention, questioning, and treatment of arrested 
persons held in custody in police stations. 

This study was undertaken in order to see how 
the police were interpreting and operating the new 
procedures to be followed within police stations sub- 
sequent to arrest. The author attempted to answer 
specific questions about the lengths of time prisoners 
were held and about their access to attorneys, how 
prisoners were treated, how the police viewed their 
job, and on the overall effectiveness of policing. 

Maquire’s research took him into five police sta- 
tions: two in the Metropolitan Police District, two in 
the Greater Manchester Police Area, and one in North 
Hamptonshire. His methods included formal inter- 
views with police officers of various ranks, a review 
of recent custody records, and personal observational 
research. His observations took place primarily in 
what is known as the “charge rooms” and were con- 
ducted at various times at both day and night. 

Tables inciuded enable the reader to statistically 
review the reasons for detention, the length of de- 
tention, the number of requests for legal advice, 
changes in detection rates, and total numbers of ar- 
rests. 

This perspective article affords a comprehensive 
view of new procedures and policies affecting ar- 
rested persons. As expected, many complaints over 
the impact of P.A:C.E. on the police were received. 
Maquire points out that the Act is fairly unpopular 
at what he calls the “grass-roots level” in the police 
force. For instance, “(t]he general picture most junior 
officers painted was of a mountain of largely unnec- 
essary paperwork, with threat of disciplinary action 
lurking in the background if mistakes were made.” 
Others, depending on rank, were more or less ac- 
cepting of the requirements spelled out in the Act. 
An exception to acceptance seems tc be found in the 
ranks of the C.I.D. officers, “most of whom seemed 
convinced that it was a hinderance to their work and 
would have deleterious effects on arrest and detec- 
tion rates.” 

In conclusion, some progress has been made, more 
needs to be made, and there is evidence that there 
is hope for continued progress in the affording of 
particular rights to arrested persons. 


“Leave Of Absence For West German Pris- 
oners,” by Dirk Van Zyl Smit (Winter 1988). This 
article on legal principles and administrative prac- 
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tices of granting leave of absences to prisoners in 
West Germany is highly informative. Current prison 
law in West Germany allows prisoners to work out- 
side prison, allows them short excursions from prison, 
and grants longer periods of leave of absence from 
prison. Statistics which are provided by the author 
show the success rate of the program to be quite high. 
For instance, in 1984, only 1.6 percent of all pris- 
oners granted leave during that year failed to return 
at the allotted time. However, even with this ap- 
parent positive result, criticism of the scheme is in- 
creasing in political circles, by the police, as well as 
prison administrators. Professor Van Zyl Smit de- 
scribes the situation in cogent terms, including his- 
torical antecedents for the implementation of the 
plan. He also offers the reader an overview of prison 
law and the West German Constitution as it relates 
to procedural prison law. Specific sections of the Prison 
Act include: 

1. The freedom of the prisoner is to be limited 
only to the extent prescribed in various provisions. 

2. Life in prison should be made as similar as 
possible to conditions outside. ; 

3. The negative effects of lack of freedom are to 
be combated. 

4. The prison regime is to be organized so that it 
helps the prisoner to adapt to life in freedom. 

Two major terms are discussed in detail. These 
are “relaxations” and “resocialisation.” These two 
concepts appear to be the cornerstone of attempts to 
provide motivation to prisoners to change, and change 
for the better. 

The author concludes his article with an explo- 
ration of philosophical trends, both in Europe and 
elsewhere, regarding the question of rehabilitation. 


JOURNAL ARTICLES ON 
ALCOHOLISM ISSUES 


Reviewed by EDWARD M. READ 
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“The Effectiveness of Drinking/Driving 
Treatment Programs; A Critical Review,” In- 
ternational Journal of the Addictions, by Anne 
E. Foon (February 1988). Doctor Foon spares no 
punches. Her review of present drinking/driving pro- 
grams is indeed “critical.” Nonetheless, she creates 
a strong, exhaustive, and effective argument for pay- 
ing much closer attention to what we might really 
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be accomplishing out there with our drinking driver 
population. 

The author carefully examines many of the re- 
cently published evaluations of drinking/driver 
treatment programs. These program evaluations are 
reportedly flourishing more than ever today. Her 
analysis is broken down to programs described char- 
acteristically as “educational” in nature and then 
those referred to more as “therapy.” 

Prior to the concluding section of her article, the 
author focuses on the inherent “limitations” found 
within the literature and evaluation methodology. 
Some of her comments? Most studies have been to- 
tally “uncontrolled” and therefore difficult to inter- 
pret. Programs focusing on knowledge, lifestyle, and 
attitude change are difficult to link directly with 
recidivism rates. Lack of validation efforts on self 
report data is also listed as a primary deficiency. 
There is a paucity of multiple measures across long 
followup periods. Information on specific program 
objectives is often lacking. Controlling for instructor 
differences (personality, etc.) is not adequately ad- 
dressed. Finally, there is “neglect on the part of eval- 
uators to provide for an index of the possible early 
onset of alcoholism in the drinking/driver popula- 
tion.” In view of this, the only recourse we have is 
to doubt the conclusiveness of programs which tout 
their effectiveness. Some serious problems must first 
be addressed. 

Without belaboring the author’s several “sugges- 
tions for further research,” suffice it to say that 
searching for ways to incorporate a “control” group 
within the effectiveness studies is an absolute ne- 
cessity. Why is this so difficult? One reason would 
be the likely trouble encountered in convincing the 
court system of the need for “control groups.” Send- 
ing one offender to a treatment program while treat- 
ing a similar offender in a much different way could 
be considered unjust. Another barrier would be the 
anticipated public resistance to assigning drinking/ 
driver individuals to no-treatment groups. The eth- 
ical restraints by which health professionals are bound 
also make it nearly impossible to remain within a 
tightly controlled research methodology. 

These seem to be challenges we should work to- 
ward overcoming. Along with other very useful and 
practical suggestions, Foon presents a very persua- 
sive argument for improving our study methodology, 
taking some calculated risks, and advancing forward 
with a more discerning perspective. We can only stand 
to gain in the long run. 


“Alcoholics, Aggression and Anti-Social Per- 
sonality,” Journal of Studies on Alcohol, by Jer- 
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ome H. Jaffe, M.D., Thomas F. Babor, and Diana 
H. Fishbein ( May 1988). Research in the alcohol 
field frequently identifies violence and aggression as 
having a positive correlative relationship with di- 


agnosed alcoholics. Non-alcoholics exhibit less of these 


tendencies, especially when compared to actively 
drinking alcoholics. Additionally, a psychiatric di- 
agnosis known as “antisocial personality disorder” 
(ASP) has repeatedly been implicated as a possible 
factor in the “onset and patterning of alcohol and 
drug related problems.” The authors of this article 
wanted to explore the interactions between ASP dis- 
order, aggressive behavior, and alcohol consumption 
in alcoholics. Differences between ASP alcoholics and 
non-ASP alcoholics were tested and examined. Hope- 
fully the authors would emerge with some new in- 
formation on the “mechanisms by which alcoholism 
and aggression might be linked.” The study involved 
a population of recently admitted alcoholics to a Vet- 
erans Administration hospital. 

Before we discuss the results, perhaps we should 
familiarize ourselves with the ASP disorder itself. 
What type of person are we talking about? A review 
of the Diagnostic and Statistical Manual (DSM-III- 
R) (American Psychiatric Association, 1987) offers a 
current definition. Not surprisingly, many of us in 
the field should have little difficulty identifying clients 
who fit these diagnostic parameters. It reads, 

lying, stealing, truancy, vandalism, initiating fights, running 
away from home, and physical cruelty are typical childhood 
signs. In adulthood the anti-social pattern continues, and may 
include failure to honor financial obligations, to function as a 
responsible parent or to plan ahead, and an inability to sustain 
consistent work behavior. These people fail to conform to social 
norms and repeatedly perform anti-social acts that are grounds 
for arrest, such as destroying property, harassing others, steal- 
ing, and having an illegal occupation. ’ 

In a discussion of their results, the authors seem 
to apologize for not gaining a “clear” understanding 
of the linkage between alcoholism and aggression. 
Previous studies on this topic are contradictory when 
it comes to the question of “expectancies” versus the 


_ pharmacological nature of the drug (alcohol) itself 


in triggering aggressive behavior. Does the action 
of drinking send a social signal permitting the 
expression of aggressive or sexual impulses, or is it 
more intrinsic to the drug itself in directly eliciting 
the aggressive behavior, regardless of socio-cultural 


expectations? Unfortunately, a conclusive answer is 
as yet unavailable. 

The authors assumed that most of the alcoholics’ 
aggressive behavior might be accounted for by par- 
ticipants who met the aforementioned criteria for an 
ASP disorder. Results were surprising because not- 
withstanding the ASP alcoholics who exhibited very 
early childhood aggressive behavior (prior to age 12), 
there appeared to be no significant relationship be- 
tween the diagnosis of ASP and the likelihood of 
aggressive behavior while drinking. For example, 37 
percent of the non-ASP alcoholics reported violent 
behavior. One might have expected a much lower 
percentage. ASP and non- ASP alcoholics alike were 
susceptible to aggressive behavior when actively 
drinking. The authors write, “alcoholics, regardless 
of diagnosis and/or history of aggression, do not re- 
port feeling more sociable or more relaxed when 
drinking; they do report feeling more angry and de- 
pressed.” This clearly runs contrary to some of our 
popularly held stereotypes on alcohol intoxication. 
The other conclusion, not as surprising, involves male 
alcoholics and their aggressive experiences prior to 
the age of 12. It is suggested that this particular 
group of ASP diagnosed patients might form a dis- 
tinct subtype of alcoholic. They definitely form the 
easiest group with which to successfully predict fu- 
ture alcohol related violence. 

The article concludes with a plea for more re- 
search in the area of childhood aggression and the 
possible genetic or social precursors of “aggressive” 
alcoholism. More attention also needs to be focused 
on the affective states (depression, anger, etc.) re- 
portedly associated with drinking. What part do they 
play in the development of violent or aggressive al- 
coholic behavior? 

Interesting questions are posed. However, the two 
best points to be taken from this article are as fol- 
lows: 1) Contrary to what we might assume, alco- 
holics generally feel more sngry and/or depressed 
than sociable and relaxed while drinking and; 2) 
Evidence of extreme violence and/or aggression in 
early childhood by an alcoholic is a reliable predictor 
of dangerous, violence-prone alcoholic behavior as 
an adult. What this says about the need for early 
intervention is obvious. 
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Your Bookshelf on Review 


EDITED BY J. E. BAKER 
Federal and State Corrections Administrator, Retired 


Capiial City Corrections History 


Journey From the Gallows: Historical Evolution 
of the Penal Philosophies and Practices in the Na- 
tion’s Capital. By Mary Hostetler Oakey. Lanham, 
Maryland: University Press of America, 1988. Pp. 
369. $28.25. 


Here is a welcome resource for anyone in need of 
information about the correctional history of the Dis- 
trict of Columbia. It is welcome, that is, in the sense 
of being a useful reference work, but hardly a book 
to settle down to for reading pleasure. Mrs. Oakey, 
a long-time employee in D.C. corrections, has dili- 
gently canvassed the many local sources for all the 
pertinent records about the successive D.C. jails, the 
penitentiary, reformatory, workhouses, parole sys- 
tem, and community corrections; the researcher who 
wants to pursue the subject further will find here a 
very useful starting point. Extensive footnotes ref- 
erence the many documentary sources and an ade- 
quate index is supplied. 

Starting with description of a small jail already 
present in Georgetown when the District of Colum- 
bia was created at the beginning of the 19th century, 
the account notes the dates, locations, and character 
of the other jails successively built in the D.C. area. 
By 1813, a workhouse was authorized, the first of a 
long succession of such facilities, but these earlier 
institutions were of uncertain function as they also 
served paupers and the insane on occasion. - 

In 1831, the first D.C. penitentiary was opened, 
located in southwest Washington. It served until it 
was converted to use as a storage facility for the 
military during the Civil War. Shortly after the war, 
planning began for a new and monumental jail, a 
building that was opened in 1875 and which served 
as the main correctional presence within the District 
until, overcrowded and grossly deteriorated, it was 
closed in 1980 after the present jail (detention cen- 
ter) was built. 

Meanwhile, about 1910, the D.C. government, faced 
with the lack of available land within the District, 
had acquired a site at Occoquan in Fairfax County, 
Virginia and had established a small workhouse there. 
It was a foothold in the then rural Virginia area that 
was gradually to grow and eventually become a sore 
point between D.C. and the residents of Fairfax 


County. This of course leads to accounts of the often 
painful history of the adjacent Lorton Reformatory. 
There is also coverage of the prison disturbances in 
later years and of the creative attempts to utilize 
extensive community-based correctional programs. 


Though its coverage of the historical development 
touches all the bases, the book unfortunately is bar- 
ren of any thoughtful reflections on the rich socio- 
logical meanings in the various events. It is evident 
from the bare bones reporting here that the correc- 
tional history in the nation’s capital could tell much 
about the political growth and character not only of 
the city, but even of the country to a considerable 
extent. However, this book stays on the surface of 
the body of facts, and when the author does try to 
offer comments about events, such comments hardly 
go beyond a shallow, “small talk” kind. 

The format used here is the presentation of ex- 
tensive undiscriminating quotations from source 
materials. Frequently one block of quoted material 
may run for two to four pages, followed by a brief 
narrative paragraph by the author and then more 
extensive quotations. As a typical example, the in- 
teresting and potentially significant subject of the 
movement for women’s suffrage occupies one chapter 
of 13 pages. Within it directly quoted material oc- 
cupies the equivalent of about eight pages, taken 
mainly from books and newspaper accounts telling 
of the treatment the women received in the work- 
house. Here as elsewhere in the book, there is very 
little attempt to select from or edit the quoted ma- 
terial in order to present only those portions that 
would be pertinent to an understanding of the his- 
tory as well as enhancing the pleasure of it. The 
reader is left to find his own way in sifting through 
for the substance that may be significant and inter- 
esting. 

The attractiveness of the book is also reduced by 
the offset printing from the typewritten manuscript 
and by less than diligent proofreading. 

Altogether, the book serves well as a compendium 
of sources of information about the factual elements 
of the history, but it provides no depth of under- 
standing about the unique society and political 
structure of the capital city as reflected in its strug- 
gle with correctional services. 


Richmond, Virginia Pau. W. KEVE 
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Enlarging the Net 


Visions of Social Control. By Stanley Cohen. Cam- 
bridge (England): Polity Press, 1985. Pp. 325. $39.95 
(cloth); $14.95 (paper). 


At its best, sociological discourse imparts to the 
reader an altered sense of things: one’s perspective 
on the heretofore familiar social world becomes suf- 
fused with alternative and parallel sets of meanings. 
Stanley Cohen’s book is a masterpiece of this genre, 
a metaphorical yet empirical examination of the var- 
ious taxonomic linkages and rhetorical foundations 
of social control. Early sections consider trends in 
the western public’s dominant models of crime and 
punishment since the Middle Ages, with primary 
focus placed upon the prison.as an exemplar. Cohen 
discerns three paradigms: the open, undifferentiated 
and dispersed system of pre-18th century responses 
to crime and punishment; the closed and institu- 
tional age of the fortress prison and asylum; and the 
waxing and waning of 20th century deinstitution- 
alization and decentralization programs. Much of Vi- 
sions of Social Control is devoted to a thorough 
examination of disparities between the dominant goals 
of these periods and the actual consequences or func- 
tions (both manifest and latent) of these intentions. 
Gaps will always exist, we are reminded, between 
goals and practices, means and ends, and between 
rhetoric and reality. These dichotomies are readily 
apparent within the deinstitutionalization process, 
where: 


Instead of any destructuring. . the original structures have 
become stronger; far from any decrease, the reach and inten- 
sity of state control have been increased; tentralization and 
bureaucracy remain; professions and experts are proliferating 
dramatically and society is more dependent on them. . .(37). 


The movement toward destructured and dispersed 
criminal justice institutions has left us with various 
community agencies, diversions, and “releases” that 
are supposed to constitute decarceration. But, as 
Cohen points out, the creation of these other levels 
of correctional bureaucracy has resulted in the now- 
familiar process of widening the net of criminal jus- 
tice influence and has caused no loss of governmental 
social control. Increased numbers of offenders have 
been placed in nominally less restrictive settings in 
recent decades, and the older rhetoric of punishment 
has been replaced by newer forms of talk which em- 
phasize training rather than treatment and coun- 
seling rather than punishment. But control is control. 
regardless of its form, and still the prisons continue 
to fill. 


In order to better understand the logic of criminal 
justice policy formation and application, Cohen crit- 
ically analyzes five heuristic models. The progress 
model views criminal justice doctrine as driven by a 
succession of good intentions, while the organiza- 
tional convenience model takes into account bu- 
reaucratic and intraorganizational constraints. 
Consideration of the ideological contradiction model 
leads Cohen to discuss the importance of rhetoric and 
ritual in providing mythologies within which prac- 


tices of social control may be located. The pervasive | 


self-interest of the professional class is also exam- 
ined, while the political economy model focuses on 
the needs of the social system as an entity. 

In the book’s concluding chapter, the author sets 
forth his predictions of, and hopes for, the future. 
Crime control strategies historically have been viewed 
as ineffective because, in reality, they are designed 
to fulfill other goals. But it would be a mistake, Cohen 
argues, to abandon social control policies simply be- 
cause they do not reduce the amount of crime. Rather, 
he advocates a type of “moral pragmatism” which 
views social control alternatives as potentially con- 
tributing toward the realization of basic values such 
as “doing good” and “doing justice” (conceived of in 
humanitarian terms). In an insightful appendix (“A 
Glossary of Controltalk”), Cohen reviews how lan- 
guage buttresses social control ideologies that “De- 
pend heavily on key words [having] powerful symbolic 
meanings cut off from actual reality: ‘law and order,’ 
‘decent people,’ ‘treatment,’ ‘community,’ ‘socialist 
legacy,’ ‘popular justice.’ In each case, a conscious 
mental effort must be made to conjure up exact things, 
people, places, and processes” (274). To achieve a 
better understanding of social control processes, he 
emphasizes, we must recognize the complexities of 
meaning and intention underlying forms of talk which 
are only superficially unambiguous. 


Visions of Social Control is a carefully crafted, 
open-minded, and broadly based work. It is a joyful 
intellectual exercise which cannot fail to influence 
the views of all of its readers. This book is a must 
for the bookshelf of those with an interest in social 
control trends, and it will surely be appreciated by 
all who delight in the pleasures of good sociology. 


Norfolk, Virginia STEPHEN C. LIGHT 


Disadvantaged Youth: Reducing 
Recidivism 


Special Education in The Criminal Justice Sys- 
tem. By C. Michael Nelson, Robert B. Rutherford, 
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Jr., and Bruce I. Wolford. Columbus, Ohio: Merrill 
Publishing Company, 1987. Pp. 306. $26.95. 


This work addresses a critical social/legal issue— 
the role of “treatment” within corrections. The ma- 
jority of the text deals with juveniles within correc- 
tional settings. This certainly is a legitimate theme 
given the editors’ thesis that prosocial treatment and 
the teaching of functional skills are viable means 
toward reducing criminal recidivism among disad- 
vantaged youth—many who are retarded, mentally 
ill, and/or learning disabled. Those readers familiar 
with Public Law 94-142 (Education for all Handi- 
capped Children Act of 1975) are aware of the “child 
find” and “coding” process outlined by this act. Those 
readers working with youth aged 3 to 21 also realize 
that the greatest successes relevant to this act have 
been with the learning disabled, physically handi- 
capped, and mentally retarded youth. The greatest 
shortcoming has been with mentally ill children. 
Chapters 4, 5, and 7 attempt to address this dilemma. 
Even then, the transition between these critical 
chapters is poor. 


This is a major criticism of the book in general. 


It is redundant with poor transitions from chapter 


to chapter and topic to topic. Many of the selections 
even depart from the juvenile theme (the logical fo- 
cus in terms of PL 94-142), disproportionately ad- 
dressing the criminal justice process and adult 
correctional issues. References are poor with serious 
omissions of current clinical and legal research. In- 
deed, as written, the entire book could be condensed 
into a single journal article entitled, “The Behav- 
ioral Approach to Educating Disadvantaged, Incar- 
cerated Youth.” 


The most significant contribution this work brings 
to the field of special education is its acknowledge- 
ment that the intent of the “child find” process and 
its purported corresponding clinical/educational cor- 
rective measures have failed whenever a mentally 
retarded, emotionally disturbed, learning disabled 
or multi-coded youth is adjudicated and subse- 
quently incarcerated. Penal institutions are not “least 
restrictive” environments conducive to proactive and 
prosocial clinical and educational habilitation. Ob- 
viously the stigma of conviction and incarceration 
in itself represents a major psychological barrier to 
the disadvantaged youth caught up in this process. 


Concord, New Hampshire LAURENCE FRENCH 
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Concern and Caring 


Juvenile Delinquency: Historical, Cultural, Legal 
Perspectives. By Arnold Binder, Gilbert Geis, and 
Dickson Bruce. New York: Macmillan Publishing 
Company, 1988. Pp. 566. 


This is a well researched study of juvenile behav- 
ior; my empathy level is high, looking in retrospect 
to over 10 years experience as a therapist in a ju- 
venile max institution. Because of assigned space 
limitations, I will subjectively touch pertinent high 
spots of the writer’s expertise. 

Upfront is the perplexing unwillingness of our so- 
ciety to insist upon a uniform definition of juvenile 
delinquency. What is true in one state is not always 
true in another. Compounding this enigma is a com- 
plex truism. Most youth who violate the law, do so 
undetected, and few, if detected, make it to or through 
our cumbersome juvenile court system, hence the 
absence of judicial guilt. 

We exist in a youth structured culture. In the 
shadows of antiquity, adults were the major flow in 
spiritual, moral, and social living. In the 16th cen- 
tury, adults began to witness something special re- 
garding children and, sensing special needs, 
categorically responded. 

Presently, just as many girls as boys come from 
broken homes, but at this point in time, fewer girls 
commit delinquent acts. With that in mind, the sus- 
pect theory of labeling rears its ominous head. La- 
beling youth is an attempt to become a behavioral 
broker, and when a personal thesis is exercised, “The 
community, therefore, is the first step in the process 
whereby the behavior of a youth is escalated to the 
status of deviant, delinquent or even criminal” (p. 
267). 

There appears to be much confusion regarding the 
issue between religion and delinquency. The studies 
appear to be grossly inconsistent and top heavy with 
contradictions. There is no agreement on cognitive 
arguments. Fitzpatrick in 1967 did emphasize the 
Hegalian both-and of the problem “...other moti- 
vations than religious ones can insure conformity to 
social norms for people with no religious faith. . .and 
the possession of religious faith, even though it be 
strong, is no assurance of social conformity” (p. 474). 

Within the core of female delinquency, the fem- 
inist thrust has failed to erase the double standard, 
and it is partly due to a misunderstanding of the 
correctional power structure regarding female youth. 
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Jeffery (1971) noted a trend among middle class girls. 
“The middle class girl knows to play the sex game 
so as to avoid pregnancy, to get an abortion, or to 
get married. She exchanges sex favors for protection 
and security. The lower class girl cannot use sex in 
the same manner” (p. 495). Sexuality is in the center 
of the double standard. Youth do not understand sex 
and love as being one. 

Legal and illegal drugs are abused in our culture 
by thousands. The authors do make a succinct state- 
ment, i.e., becoming a delinquent may lead to drug 
use, using drugs may lead to delinquency. There ap- 
pears to be a cul-de-sac. 

This is a much needed study. The statistical graphs 
are astounding, providing depthful insight into what 
is really happening. My fervent belief revolves around 
two real components. First, we do not know or un- 
derstand as much about delinquency as we think. 
Second, our society is afraid to take risks in treat- 
ment, i.e., Jerome Miller. 

“In God we trust” has little effect upon delinquent 
behavior, and the political “right” needs to under- 
stand other emotions than just the “spiritual.” 

A great study, written with concern and caring. 


Lynchburg, Virginia WEs B. Lucas 


An Updated Manual 


Forensic Psychiatry: A Practical Guide for Law- 
yers and Psychiatrists (2nd edition). By Robert L. 
Sadoff, M.D. Springfield, Illinois: Charles C. Thomas, 
1988. Pp. 244. $39.75. 


The author, a well-known psychiatrist, has up- 
dated the first edition of his book (published in 1975) 
to incorporate changes that have occurred in the fields 
of law and psychiatry. Offered as a guide for lawyers 
and psychiatrists on the role and function of the fo- 
rensic psychiatrist, the book delves into practical as 
well as theoretical concerns. Dr. Sadoff shares his 
expertise in the sometimes ticklish task of disclosing 
data from the inexact science of psychiatry to prac- 
titioners in the more precise legal system. 

Written in an easily understood format, the book 
is divided into four sections, each of which reflects 
upon a particular aspect of the relationship between 
psychiatry and the law. 

A brief overview of the classification of mental 
disorders, diagnostic considerations, and general 
psychiatric concepts is presented in the first section 
to familiarize attorneys with the basic principles em- 
ployed in evaluating mentally ill clients. 


Psychiatrists are given specific guidelines in func- 
tioning as consultants in legal matters, conducting 
forensic psychiatric evaluations, preparing for trials, 
and giving expert testimony. The role, constitution- 
ality, and validity of psychiatric interview tech- 
niques and projective psychological tests are also 
explored. 

In the section on the psychiatrist and the criminal 
law, mental illness and its connection to criminal! 
behavior are discussed and illustrated with case 
studies. There are chapters on predicting danger- 
ousness, evaluating juveniles, the management of 
substance-abusing offenders, and parricide. Also ad- 
dressed is the subject of sexually deviated offenders. 

Commitment procedures, assessing mental com- 
petency, evaluating trauma, and the psychiatrist’s 
role in domestic relations matters are the topics of 
the section pertaining to civil law. The final chapters 
of the book focus on the ethical and legal issues of 
which the psychiatrist always must be cognizant. 

While the book’s appeal is limited to a rather nar- 
row audience, its contents are valuable. Dr. Sadoff 
succeeds in providing readers with a general under- 
standing of forensic psychiatry. His specific sugges- 
tions as to how attorneys and psychiatrists may best 
work together are based on experience. Neophytes, 
in particular, are bound to benefit from the author’s 
insights. 

Philadelphia, Pennsylvania Tacy E. MELLOR 


Our Dependents and Chemical 
Dependence 


Adolescents, Alcohol and Drugs: A Practical Guide 
for Those Who Work with Young People. By Judith 
Jaynes and Chery] Rugg. Springfield, Illinois: Charles 
C. Thomas, 1988. Pp. 193. $28.75. 


Adolescent alcoholism is different in its manifes- 
tation, though not in its form, from adult alcoholism. 
For this reason, special programs and policies are 
required to address and treat alcoholism in teen- 
agers. The issues of identification, diagnosis, inter- 
vention, assessment, and treatment are more 
complicated at adolescent than at adult levels. 

Adolescents, Alcohol and Drugs offers both a the- 
oretical and practical guide to the addictions prob- 
lems of young people today. In light of the current 
boom in establishing drug treatment programs for 
adolescents and in light of the greater recent impetus 
to treat chemical dependence early, this book is a 
vital addition to the literature. 

Chapter 1 provides a detailed breakdown of five 
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basic stages of alcohol and drug progression. In com- 
parison to adults, adolescents move through these 
stages much more rapidly. And because of different 
role requirements for teenagers, different criteria 
must be used to assess the level of impairment. 
Chemical dependency is the term used to describe 
the most advanced stage of addiction. This is the 
point when adolescents make well-intended prom- 
ises which become meaningless: All personal control 
over the substance has vanished. These young people 
have one goal, and that is to avoid feeling bad. 

Chapter 2 examines the role of chemical abuse 
during adolescent development. Jaynes. and Rugg 
argue effectively on behalf of the small, neighbor- 
hood high school for enhancing individual self-worth 
and growth. Adolescents who are unable to achieve 
a sense of power and competence will often turn to 
deviant and self-destructive means. An instant self- 
identity and intimacy can be provided through the 
drug-using culture. 

Assessment of the extent of the problem is very 
thoroughly covered in chapter 3. A detailed list of 
questions to ask is provided for each aspect of the 
assessment—denial, tolerance, preoccupation, 
blackouts. A crucial discussion of suicide risk fol- 
lows. I found this clearly the most unique and useful 
chapter of the book. 

Chapter 4, “Peers and Society,” explodes the myth 
that adolescent drug problems are the result of peer 
pressure alone. Peer and societal influences on ad- 
olescent chemical dependency are presented as ele- 
ments in interaction with individual attributes. 
Chapter 5 presents plans which schools can develop 
and implement to address the problem of adolescent 
alcohol and drug use. Strategies for dealing with 
chemical dependency within the school setting are 
suggested. A viable student assistance program is 
presented here, complete with philosophy, policies, 
and procedures. Outlines are provided for a program 
of training for the core team of the school staff. This 
organization of material is remarkable in its spelling 
out of step-by-step activities in organizing and op- 
erating a student assistance program. The format of 
the group is similarly presented in terms of a sample 
structure that may be easily followed. Points con- 
cerning how to start a group for children of alcoholics 
through mass presentation of material are also ex- 
ceptionally helpful to the youth worker. 

Chapter 6, “The Families of Adolescents,” pro- 
vides parental guidelines to help families avoid se- 
rious alcohol and drug problems with their children. 
The final chapter, “Treating the Problem,” explores 
a variety of treatment issues for the counselor work- 
ing with young people. The appendices which follow 
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are invaluable in setting up an effective program; 
sample checklists, questionnaires, and screening tests 
are reproduced in their entirety. 

A large percentage of youth who come through 
the juvenile court system have substance abuse prob- 
lems. Intensive chemical dependency treatment at 
an early date can bring dramatic changes in behav- 
ior. 

Adolescents, Alcohol and Drugs is a composite of 
a great deal of contemporary material on substance 
abuse treatment. The format and organization of this 
book are reminiscent of material presented at a very 
reputable workshop. Since workshops are generally 
expensive, this dynamic and didactic text with its 
sharing of highly useful diagrams, forms, and out- 
lines in actual use at DePaul Rehabilitation Hospital 
of Milwaukee, is an excellent bargain. The authors 
have had extensive firsthand experience in shaping 
adolescent programs. For all practitioners working 
with chemically dependent adolescents and their 
families I would recommend Adolescents, Alcohol and 
Drugs most highly. 


Vang, Norway KATHERINE VAN WORMER 


Statistical Modeling of Recidivism 


Predicting Recidivism Using Survival Models. By 
Peter Schmidt and Ann Dryden Witte. New York: 
Springer-Verlag, 1988. Pp. 174. $39. 


Peter Schmidt and Ann Witte, both economists, 
conducted an analysis of releasees of the North Car- 
olina prison system for the 2 years 1978 and 1980. 
The offenders were felons and misdemeanants, in 
cohorts of 9,457 and 9,679. 

The authors’ stated purpose was to investigate the 
usefulness of various survival time models for the 
prediction of the length of time that a prison releasee 
will remain free after release from incarceration. 
This process is held to be comparable to the time a 
patient survives after treatment (we would assume 
they mean statistically comparable). The criterion 
variable is the time lapse before return to prison, 
and they examine 15 “explanatory variables,” all of 
which were offender characteristics (no process char- 
acteristics). Recidivism was defined as return to 
prison. 

Schmidt and Witte are interested in three issues: 
a comparison of the results from parametric models 
with those from nonparametric models, an exami- 
ation of the importance of individual characteris- 
\ % as explanatory variables, and an examination 
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of Maltz, McCleary “split population model.” 

The authors conclude that they have demon- 
strated the usefulness of parametric statistical mod- 
els, as compared with nonparametric statistical 
models, in terms of the reduction of “noise” from 
random variations in recidivism rates. 

The attempt to demonstrate the usefulness of in- 
dividual characteristics as explanatory variables was 
not successful. Indeed, the authors observe that while 
their predictions were good for some groups, they 
were “awful for others.” They found their rates of 
false positives simply too high to justify their use in 
selecting offenders for “harsher treatment” (refer- 
ring here to the selective incapacitation proposals of 
Greenwood and others). 


Split population models (incorporation of a split- 
ting parameter) greatly improved the ability to pre- 
dict the timing of recidivism. Such models allow the 
investigator to consider the risk level of those re- 
leasees who have not yet recidivated (“hazard rate”). 
The explained variance is still only 10 percent, how- 
ever. 

Schmidt and Witte must be commended for the 
insightful analysis of the statistical designs appli- 
cable to the study of recidivism survival. Though 
much of their information is less than encouraging 
(the problems of nonparametric models, which the 
layman seems to understand more readily, for ex- 
ample, and their inability to improve the prediction 
of individual behavior, which is our concern in parole 
decision-making), they have provided investigators 
with morsels for thoughtful consideration. 

Of course, a matter of concern for any investigator 
is the criterion used. In this case our concern may 
be more serious. The investigators seem to be ex- 
plaining the results of a systemic process (revoca- 
tion) by analyzing the characteristics of those affected 
by that result. 

The criterion of time until return to prison may be 
as profoundly influenced by court and/or parole board 
processes, by parole officer decision-making, and by 
surveillance processes, as by the 15 individual char- 
acteristics considered here. The exclusive use of of- 
fender characteristics as the explanatory variables 
may limit the strength of the authors’ analyses. 

The data available evidently did not allow for this 
level of analysis but, as the authors’ observe, more 
than statistical sophistication is needed. 


Richmond, Kentucky JAMES W. Fox 


A Structured Approach 


Violence Prediction: Guidelines for the Forensic 
Practitioner. By Harold V. Hall. Springfield, Illinois: 


Charles C. Thomas, 1987. Pp. 217. $29.75. 


Requests for the prediction of violent behavior are 
common in the civil and criminal justice system. Un- 
fortunately, there is a compelling body of empirical 
research suggesting that predictions of violent be- 
havior by experienced clinicians are incorrect a sig- 
nificant proportion of the time. Violence Prediction 
directly addresses this state of affairs, arguing that 
the prediction of dangerousness can be substantially 
improved by use of a structured, hierarchical deci- 
sion-making strategy. Similar strategies have been 
shown to be effective in improving the accuracy of 
clinicians in a variety of other complex decision- 
making situations, e.g., psychiatric diagnosis. 

This volume is an effort to provide forensic mental 
health professionals with a systematic, empirically 
based methodology designed to improve predictions 
of dangerousness. In laying a foundation for a de- 
cision-making strategy, the author first examines 
the major extant methods of violence prediction and 
then identifies five clusters of variables that have 
been empirically demonstrated to be related to vio- 
lent behavior. These include person variables, sit- 
uation variables, and interaction variables. (The last 
two clusters of variables have frequently been over- 
looked in traditional violence prediction strategies 
and have been shown to account for much of the error 
variance of the traditional clinical methods.)- 

Chapter 2 reviews a variety of deception identi- 
fication strategies. These include “body leakage” ap- 
proaches, psychometric testing approaches, and 
response style taxonomies. This chapter concludes 
with a very helpful, empirically based approach to 
deception identification, taking into account the most 
salient elements of the previously described ap- 
proaches. 

Chapter 3 examines the empirical research in vi- 
olence prediction. In this chapter, the author points 
out that there appears to be a trend in the empirical 
literature where more recent studies suggest in- 
creased accuracy in predicting violent behavior, os- 
tensibly the result of greater reliance on empirically 
derived predictors. 

In chapter 4, the author combines the materials 
from the earlier chapters, providing a hierarchical 
decision strategy for the prediction of violent behav- 
ior. The chapter then goes on to identify a number 
of dangerous prediction pitfalls or errors commonly 
made by forensic mental health professionals. This 
is particularly helpful in that decision-makers can 
check their conclusions to ensure that they have not 
made one of the critical errors commonly made by 
predictors of violent behavior. The final chapter con- 
cerns training in violence prediction and involves 
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the format and objectives of a training program to 
increase accuracy in violence prediction. 

Taken as a while, Violence Prediction is an ex- 
cellent reference for individuals who are called upon 
to assess the dangerousness of probationers, paro- 
lees, and clients in the legal system. On the positive 
side, the author has identified a number of the crit- 
ical variables in the prediction of violence and or- 
ganized them into a logical, coherent decision-making 
model to aid in the prediction process. An individual 
who follows this hierarchical strategy will not only 
improve his or her violence predictions, but will also 
be in a position to provide articulate, thoughtful, and 
empirically based reasons as to the basis of the pre- 
diction. On the negative side, there are some obvious 
flaws (the editing work, ostentatious language, and 
the implied assumption that violent behavior can be 
predicted with a high degree of certainty). In spite 
of these flaws, the volume is likely to be a significant 
improvement over current approaches, and clearly 
it is the most sophisticated procedure to date. 


Richmond, Kentucky DONALD G. BEAL 


Ultimate Penalties— Ultimate Rights 


Ultimate Penalties: Capital Punishment, Life Im- 
prisonment, Physical Torture. By Leon Shaskolsky 
Sheleff, Columbus, Ohio: Ohio State University Press, 
1987. Pp. 492. $27.50. 


In Ultimate Penalties, Sheleff takes a broad look 
at the practice and purpose of extreme punishments. 
Looking first at capital punishment, it at once be- 
comes clear that for Sheleff, the debate as usually 
understood is myopic and comprehends neither the 
range of capital punishment in current use (e.g., he 
includes felons killed fleeing arrest), nor typically 
does it includes the true meaning of the proposed 
alternatives. Instead, ready reference is made to the 
humane solution, a glib assumption with which She- 
leff takes issue: “. . .so many of the arguments used 
by abolitionists against capital punishment are ap- 
plicable in one form or another to life imprisonment.” 
Life imprisonment, as much as torture and capital 
punishment, is an extreme response to society’s 
transgressors, and it is precisely how we deal with 
these life and death issues that tells all about how 
a society perceives itself and what values it places 
on human rights and social decency. 

Sheleff is not the first to observe that “capital 


punishment may indeed be the cutting edge of the 


measure of a person’s commitments to a comprehen- 
sive political ideology,” and it is certainly ideologi- 
cally differences, not just differences in individual 
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conscience, which become critical in the capital pun- 
ishment debate. The capital punishment issue be- 
comes an ideological reference point. It is a peninsular, 
at which the separate tides of the need for control 
over the citizenry and economy on the one hand and 
the desire for social justice on the other, clash in a 
malestrom of rhetoric and invective. That extreme 
punishment in the form of capital punishment finds 
favor at either end of the political continuum is a 
paradox which is more seeming than real. Capital 
punishment becomes seen for what it is, a represen- 
tation of state power in which even ideological alter 
egos find fraternity. 
However, it is not capital punishment, but a con- 
cept of universal human rights, which lies at the 


heart of this book, and it is this central theme to 


which Sheleff returns and returns. 

Pivotal in this human rights crusade is the United 
States to whose citizens so much is constitutionally 
guaranteed. Yet, ironically, it is the U.S. alone among 
Western democracies which resorts to the death pen- 
alty with embarrassing frequency—against its black, 
its hispanics, its poor, and its disadvantaged. What 
claim for moral leadership, what right of judgment 
on other regimes? Sheleff looks at the vagaries, con- 
tradictions, and convolutions of the U.S. judiciary up 
to the highest level and concludes that, despite pro- 
cedural and constitutional safeguards, “. . . there may 
be no stronger argument against the death penalty 
than the blatantly arbitrary pattern of executions 
currently being performed in the United States.” 

In his pursuit of the logic and illogic of authori- 
tatively imposed death, Sheleff centers on the United 
States but ranges also to the extra-judicial deaths of 
Steve Biko in South Africa, the “peoples bureau” 
assassinations of Libya, and the death squads of South 
America. 

In a sea of ideological inconsistencies and philo- 
sophical contradictions, the ironies are nowhere more 
apparent than in Northern Ireland. After a century 
of debate a predominantly Conservative British Par- 
liament with a retentionist prime minister voted 
against the restoration of the death penalty—even 
for acts of terrorism. In pointing out that this may 
have had much to do with British meinbership of the 
E.E.C., primarily an economic but also a political 
and even a cultural partnership, Sheleff is quite pos- 
sibly mistaken. However, that he should see it in 
this way is consistent with his broad and univer- 
salyzing perspective. What is suggested is that as 
sovereign states become ever more “. . .subject to the 
surveillance of the world community” over these life 
and death issues, so perhaps we are seeing a re- 
definition of the concept of sovereign state. 
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The book is weil researched and, with approxi- 
mately 100 pages of detailed notes, well documented. 
In developing his thesis, Sheleff writes interestingly 
and ranges far wider than is suggested in these few 
lines. In journeying with Sheleff through the past 
and present practices of ultimate penalties, one is 
drawn inevitably to the central question in all such 
discussion. How, it is asked -(in looking at the di- 
lemma posed by Eichman, although the question could 
be addressed more broadly) “. . . is an enlighted peo- 
ple to treat those of their fellow beings whose bes- 
tiality and cruelty, persistently practiced and loudly 
proclaimed, seem to put them beyond the pale of 
civilized behavior?” What is-:appropriate where no 
comparisons can be made? What is the role and 
meaning and hope of justice in such a circumstance? 

In an imperfect world of imperfect people, we will 
continue for the foreseeable future to live with ul- 
timate crimes and meet them with ultimate penal- 
ties. For abolitionists and retentionists the choices, 
the measures to be taken, are clear. Both would use 
ultimate penalties of one sort or another. For the 
rest of us, like Sheleff, there are no clear alterna- 
tives. There is only the guarantee that in the absence 
of involvement and commitment to the still embry- 
onic notion of universal human rights, the right of 
unfettered might will prevail. Worse yet, among 
Western-style democracies, it may prevail cloaked 
in “false legalism,” a tyranny under which we will 
all be condemned. 


Ontario, Canada NICK FARAGHER 


Current Issues in Criminal Justice 


Crimes of Justice: Improving the Police, the Courts, 
the Prisons. By David C. Anderson. New York: Times 
Books, 1988. Pp. 327. $17.95. 


Common shortcomings of many recent books on 
criminal justice are their failure to provide historical 
insights, lack of critical analysis, and superficial em- 
pirical data. Some texts present problems without 
offering possible solutions and fail to forecast future 
trends. David C. Anderson’s Crimes of Justice: Im- 
proving the Police, the Courts, the Prisons, has none 
of these weaknesses. . 

As an assistant editor specializing in criminal jus- 
tice for The New York Times and former editor and 
publisher of both Police Magazine and Corrections 
Magazine, Anderson has had a front-row seat to the 
workings of our criminal justice system. 

Anderson draws on his past experience as a vol- 
unteer for the United States Peace Corps for his ideas 
on improving police agencies. He summarizes the 


famous study of police patrolling in Kansas City, 
Missouri, which indicated that the levels of random 
patrolling and visible police presence made little dif- 
ference in criminal activity levels, citizen fear, num- 
ber of reported crimes, or citizen satisfaction with 
the police. 

Anderson suggests that police departments em- 
phasize the social work aspects of their responsibil- 
ities. Just as Peace Corps volunteers focus on 
community development by involving the commu- 
nity in identifying and solving their local problems, 
police should emphasize the community-oriented 
model that has been experimented with in a number 
of cities. This concept allows citizens to have a greater 
voice in community matters and could result in 
“greater public understanding of the police, greater 
police understanding of the public, and a greater 
sense of community for all.” 

Regarding our court system, Anderson quotes from 
a 1983 series of articles published in The New York 
Times: “Rarely has any public institution been held 
in such open contempt by those who work for it and 
those who pass through it. Judges call it a sham and 
a fraud. Lawyers say that justice is unpredictable at 
best and that the tawdry surroundings and atmos- 
phere of deal making deprive the court of even a 
feeling of justice.” 

Plea bargaining dates back to the 1800’s. Some 
have the perspective that this practice gives too much 
discretion to prosecutors and results in short prison 
sentences for those who are found guilty of major 
crimes. Others have the view that without this op- 
tion, courts would be even more burdened with cases 
for trial. 


For those who are found guilty of a crime, courts 


have the option of imposing probation or a prison 
term. Probation systems, however, are currently se- 
verely over-burdened. In many jurisdictions, pro- 
bation officers have caseloads that are two to three 
times larger than manageable. 

To improve probation systems, Anderson empha- 
sizes the need to reduce the caseloads of probation 
officers in order to restore integrity to the system. 

Regarding prisons, Anderson traces the develop- 
ment of penitentiaries from colonial America to the 
present. He displays keen insight into the deterio- 
ration of order in a number of state prisons in the 
1970’s and 1980’s. “How could a prison reclaim lost 
souls and turn bad men into good if the bad men 
organized into gangs, found it possible to negotiate 
the sharing of power with terrified guards? What 
were the chances for counseling and therapy when 
an inmate believed, with reason, that the only way 
to avoid beating and rape was to learn how to beat 
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and rape for himself?” 

Anderson makes a strong argument for develop- 
ing real jobs for prisoners, with levels of pay consis- 
tent with community wages. He cites successful real- 
pay prison industry projects in Kansas, Minnesota, 
and Arizona. Anderson also emphasizes the neces- 
sity to restore proper and humane management to 
prisons. “While punishment clearly has a place in 
an enlightened ‘society, barbaric punishment does 
not.” 

Crimes of Justice: Improving the Police, the Courts, 
the Prisons offers new insight into old problems. As 


Judge William H. Webster said in 1977, “Solutions — 


to tough problems are not found in the repression of 
ideas.” 


San Diego, California 


Reports Received 


AIDS in Correctional Facilities: Issues and Op- 
tions, 3rd edition. By Theodore M. Hammett, Na- 
tional Institute of Justice, U.S. Department of Justice, 
Washington, DC 20531, April 1988. Pp. 286. This is 
an update of the April 1986 and May 1987 publi- 
cations. It provides the most current figures and trend 
data of the incidence of AIDS among confined of- 
fenders, the policy options and the range of correc- 
tional practice regarding testing, housing, medical 
care, and education programs, and summarizes the 
current information on costs and discusses the status 
of relevant legal issues and recent litigation. 

BJS Data Report, 1987. Bureau of Justice Statis- 
tics, Washington, DC, 20531, April 1988. Pp. 82. This 
publication is an accounting of 40 reports and data 
releases during fiscal 1987 regarding crime, char- 
acteristics of various types of crime, drugs, the cost 
of crime, the public response to crime, adjudication 
and sentencing, corrections, recidivism and career 
criminals, privacy, security, and confidentiality of 
criminal justice data. 

Bureau of Justice Statistics Annual Report: Fiscal 
1987. Bureau of Justice Statistics, Washington, DC 
April 1988. Pp. 184. 

Guardians Ad Litem in the Criminal Courts. By 
Debra Whitcomb, National Institute of Justice, U.S. 
Department of Justice, Washington, DC 20531, Feb- 
ruary 1988. Pp. 67. This report takes a critical look 
at the legal and pragmatic issues surrounding the 
appointment of independent representatives on be- 
half of child victims in criminal court. 

Information Bulletin on Legal Activities. Direc- 
torate of Legal Affairs, Council of Europe, January 
1988. Pp. 66. 

Law Enforcement and AIDS: Questions of Justice 


JOEL L. GOODMAN 


FEDERAL PROBATION 


September 1988 


and Care. By Gad J. Bensinger and Cyprian Rowe, 
Loyola University of Chicago, 820 N. Michigan Av- 
enue, Room 715, Chicago, Illinois 60611, February 
1988. Pp. 58. This document is a compilation of the 
papers presented at a conference held on October 21, 


1987. 


Polygraph, Vol. 16, No. 2, 1987. This is the quar- 
terly publication of the American Polygraph Asso- 
ciation, P.O. Box 1061, Severna Park, Maryland 
21146. 

Report on Drug Control (Executive Summary), 
Bureau of Justice Assistance, Office of Justice Pro- 
grams, U.S. Department of Justice, Washington, DC 
20531. Pp. 10. The Anti-Drug Abuse Act of 1986 
requires that the Bureau of Justice Assistance de- 
velop programs designed to address drug control 
problems of state and local governments. This is a 
report of the fiscal year 1987 activity. 


Report to the Nation on Crime and Justice, 2nd _ . 
edition. Bureau of Justice Statistics, U.S. Depart- 
ment of Justice, Washington, DC 20531, March 1988. 
Pp. 134. This report is a comprehensive picture of 
crime and criminal justice in the United States. 

Social Defence, Vol. XXI, No. 84, April 1986, and 
Vol. XXII, No. 85, July 1986. National Institute of 
Social Defence, New Delhi, India. This is a quarterly 
publication of the institute giving a review of policies 
and programs in the prevention of crime and the 
treatment of offenders. 


Books Received 


Against Criminology. By Stanley Cohen. New 
Brunswick, New Jersey: Transaction Books, 1988. 
Pp. 310. 

Alternative Sentencing: A Practitioner’s Guide. By 
Andrew R. Klein. Cincinnati, Ohio: Anderson Pub- 
lishing Company, 1988. Pp. 341. 

America’s Courts and the Criminal Justice System 
(8rd edition). By David W. Neubauer. Pacific Grove, 
California: Brooks/Cole Publishing Company, 1988. 
Pp. 464. $31.50. 

Crime and Justice: A Review of Research (volume 
10). Edited by Michael Tonry and Norval Morris. 
Chicago: University of Chicago Press, 1988. Pp. 343. 

Crimes of Justice: Improving the Police, the Courts, 
the Prisons. By David C. Anderson. New York: Times 
Books, 1988. Pp. 327. $17.95. 

Juvenile Correctional Reform: Two Decades of 
Policy and Procedural Change. By Edmund F. 
McGarrell. Albany, New York: State University of 
New York Press. Pp. 219. $34.50 (cloth); $10.95 (pa- 
per). 
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The Psychology and Treatment of the Youthful Of- 
fender. By David E. Brandt and S. Jack Zlotnick. 
Springfield, Hlinois: Charles C. Thomas, 1988. Pp. 
245. $29.75. ; 

Structuring Criminal Sentences: The Evolution of 
Minnesota’s Sentencing Guidelines. By Dale G. Par- 


ent. Stoneham, Massachusetts: Butterworth Legal 
Publishers, 1988. Pp. 263. $15. 

Undercover: Police Surveillance in America. By 
Gary T. Marx. Berkeley, California: University of 
California Press, 1988. Pp. 283. $25. 
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It Has Come to Our Attention 


The American Probation and Parole Associ- 
ation issued a position statement on AIDS for 
consideration at the association’s annual member- 
ship meeting. The statement called for “[e]ducation 
of all citizens about the dangers and means of trans- 
mission of the human immunodeficiency virus” and 
stressed the need for special attention and services 
for drug abusers in particular. The statement ad- 
dressed disclosure to other parties of an offender’s 
HIV-positive status, emphasizing the individual’s 
right to privacy, but cautioning that when “on-going 
high risk behavior. . .might result in the infection of 
a third party, the right to privacy may be out- 
weighted by a duty to warn possible victims.” The 
statement advised that “[a]ll jurisdictions should de- 
velop policies and procedures which stress regular 
training, utilizing the latest medical research; pro- 
visions of appropriate safety and hygenic materials, 
equipment, and information; consideration of pre- 
vailing confidentiality statutes; and “sere for 
staff to discuss issues of concern.” 

The National Institute of Justice publishes an 
AIDS Bulletin to inform criminal justice profes- 
sionals about the disease and its implications for 
criminal justice agencies. The February 1988 issue, 
by Theodore H. Hammett of Abt Associates, Inc., 
discusses precautionary measures and protective 
equipment. The bulletin focuses on job-related sit- 
uations that may place personnel at risk of being 
infected with the AIDS virus—assaultive behavior 
by suspects and offenders (biting and spitting), pro- 
viding CPR and first aid, body removal, evidence 
collection, and evidence handling in crime labora- 
tories. The importance of agencies (1) developing and 
enforcing appropriate written AIDS policies and pro- 
cedures and (2) quality education and training on 
AIDS for all staff is stressed. For more information, 
write to National Institute of Justice, U.S. Depart- 
ment of Justice, Washington, DC 20531. 


The Federal Bureau of Prisons has announced 
plans to begin publishing a professional journal akin 
to Federal Probation and the FBI Law Enforcement 
Bulletin. A product of the bureau’s Office of Public 
Affairs, the new journal will serve as a communi- 
cations medium for information about bureau pro- 
grams and policies, as well as present articles on a 
broad spectrum of topics. Submissions from criminal 
justice professionals are invited. The first issue will 
appear in late 1988 or early 1989. For further in- 
formation, contact the Office of Public Affairs, Fed- 
eral Bureau of Prisons, Washington, DC 20534; 
telephone: (202) 724-3016. 


The Haworth Press, Inc., has announced the 
forthcoming publication of Women and Criminal 
Justice, a new journal which will be devoted spe- 
cifically to presenting interdisciplinary scholarly re- 
search and information on criminal justice practice 
dealing with aspects of women and criminal justice. 
Women and Criminal Justice will be edited by 
Clarice Feinman, Ph.D., professor of criminal justice 
at Trenton State College in New Jersey. The charter 
issue is slated to be in print in fall 1989. For infor- 
mation about submitting manuscripts, write to Clar- 
ice Feinman, Ph.D., Editor, Women and Criminal 
Justice, Department of Criminal Justice, Trenton 
State College, CN 4700, Trenton, New Jersey 08650. 
Contact The Haworth Press, Inc., 12 West 32nd Street, 
New York, New York 10001-3813, for subscription 
information. y 

The National Institute of Corrections, in con- 
junction with the Robert J. Kutak Foundation, 
has issued the second monograph in the Research 
in Corrections series. In the monograph, “The Ef- 
fects of Diet on Behavior: Implications for Crimi- 
nology and Corrections,” Drs. Diana Fishbein and 
Susan Pease provide an overview of current knowl- 
edge and speculation concerning the relationship be- 
tween diet and behavior, particularly as it relates to 
corrections practice. Persons wishing to receive a 
complimentary copy of this publication should con- 
tact the NIC Information Center, 1790 30th Street, 
Suite 130, Boulder, Colorado 80301. Single copies of 
the first monograph in the series, “Statistical Pre- 
diction in Corrections,” by Todd Clear, Ph.D., are 
also available. 


The National Institute of Justice/NCJRS of- 
fers “Topical Document Packages,” a variety of 
National Institute of Justice, Bureau of Justice Sta- 
tistics, and Office of Juvenile Justice and Delin- 
quency publications and other resource materials 
assembled in one handy package. The packages are 
designed as a timesaver for persons who need in- 
depth information on a topic but do not have the 
time or resources to locate the information. The first 
package in the series is on the topic of drugs and 
crime. For further details and cost information, write 
to National Institute of Justice, U.S. Department of 
Justice, Washington, DC 20531, or call toll free at 
800-851-3420 (301-251-5500 from Metropolitan 
Washington, DC, Maryland, and outside the United 
States). 


The Second American Conference on the 
Family and Corrections will be held April 9-12, 


| 
98 


IT HAS COME TO OUR ATTENTION 99 


1989, in Albany, New York. Sponsored by Family 
and Corrections Network, the conference will focus 
on programs and services for families of offenders, 
emphasizing the importance of offenders’ families as 
a resource in the struggle for cost-effective, humane 
correctional programs. Topics will include mothers 
in prison, chemical dependency and the family, and 
pre- and post-release services. For more information, 
write to: Second American Conference on the Family 
and Corrections (ACFC), Training Resource Center, 
202 Perkins Building, Richmond, Kentucky 40475, 
or call the Training Resource Center at (606) 622- 
1497. 


The Third National Workshop on Female Of- 
fenders—“The Changing Needs of the Female Of- 
fender: A Challenge for the Future”—is scheduled 
for May 21-24, 1989, in Pittsburgh, Pennsylvania. 
Topics to be addressed include ethical considerations 
in treating female inmates with AIDS, the special 
needs of the geriatric offender, breaking the cycle of 
criminal behavior in families, and cross-gender staff- 
ing. For further information, contact Margaret A. 
Moore, Workshop Director, SCI Smithfield, 1118 Pike 
Street, Huntingdon, Pennsylvania 16652; telephone: 
(814) 643-6520. 


The 15th International Conference on Law and 
Mental Health will be held June 25-30, 1989, in 
Israel. The congress, focusing on the topic, “Evo- 
lution in Psychiatry and Law: Towards the Year 
2000,” will discuss issues including ethics in treating 
the mentally ill, legal aspects of psychiatry, expert 
witnesses on psychiatric issues, and patient repre- 


sentation in mental institutions. A call for papers 
has been issued. For more information, write to Con- 
gress Secretariat, c/o International Ltd., P.O. Box 
29313, 65121 Tel Aviv, Israel. 


The Federal Bureau of Investigation’s final 
uniform crime reporting figures released in July in- 
dicated that overall serious crime reported to police 
rose 2 percent to 13.5 million offenses in 1987. The 
violent crime volume showed virtually no change in 
1987 from the previous year’s total, and within this 
category, aggravated assault was the only offense to 
increase. Down 3 percent from 1986, the number of 
murders in 1987 totaled an estimated 20,096. Three 
of every five murders were committed with firearms, 
and 57 percent of the victims were related to or ac- 
quaintances with their assailants. Figures revealed 
that during 1987, more than 3.2 million burglaries 
were reported to law enforcement agencies nation- 
wide. An estimated 1 of every 144 motor vehicles 
was reported stolen during 1987. 


The American Bar Association has selected 
Nashville attorney Joan Goodlet Hamner to re- 
ceive the annual Livingston Hall Juvenile Justice 
Award. Hamner, currently the senior assistant pub- 
lic defender in Nashville, Tennessee, was recognized 
for her dedication to protecting the rights of children. 
Hamner was a member of the Tennessee Bar Asso- 
ciation Juvenile Justice Committee that drafted the 
Tennessee Rules of Practice and Procedure and is 
also a member of the board of a volunteer organi- 
zation, “Friends of Spencer Youth Center.” 
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